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THE CONSENT DECREE PROGRAM OF THE 
DEPARTMENT OF JUSTICE 


INTRODUCTION 


Disposition of antitrust cases by consent of the parties is an out- 
standing feature of the administration of the antitrust laws by the 
Department of Justice. For decades, 3 out of every 4 of the anti- 
trust cases in equity that the Attorney General has started have ended 
by consent, with no issue litigated and adjudicated. 

An antitrust.consent judgment, for purposes of this report, is an 
order of the court agreed upon by representatives of the Attorney 
General and of the defendant, without trial of the conduct challenged. 
by the Attorney General, in proceedings instituted, under the Sherman 
Act, the Clayton Act, or related statutes. Normally, the consent 
decree recites that it does not constitute evidence or admission 
Le any of the parties with respect to any of the issues involved in the 

itigation. 
he first consent decree in a Sherman Act case was entered in 1906.* 
Enactment of the Clayton Act in 1914, however, stimulated the fre- 
quency of consent decrees in Government litigation. Section 5 pro- 
vides that in no case shall a consent decree, entered before testimony 
is taken, in a case brought by the Government, be available as prima, 
facie evidence to assist private parties to recover treble damages for 
injuries caused by the defendant’s activities. 
is provision made the consent decree a protection eagerly sought 
by defendants, and over the years its use has increased. In 1940 
the Temporary National Economic Committee reported over half of 
the antitrust equity actions instituted by the Government had resulted 
in negotiated settlements.? In 1955 the Attorney General’s Committee 
was able to report “* * * from 1935 to date, 72 percent of the civil 
actions brought were terminated by consent decrees.”* Similarly, at 
the hearings Assistant Attorney General Hansen pointed out that “for 
fiscal years 1947 through 1957, 72 percent of all civil-case terminations 
were by means of consent decrees.”* In the 4-year period 1949-52, 48 
cases, or 52 percent of the 92 civil cases terminated were disposed of by 
consent. judgments. In the 4-year period, 1952-56, 97 cases, or 69 
percent of the 140 civil cases terminated ended by consent. In fiscal 
year 1957 alone, 22, or 81.4 percent of 27 civil cases were terminated by 
means of consent decrees.® 


1United States v. Otis Blevator Co., June 1, 1906; 9th Cir., Hearings, p. 54. 
2 Hamilton and Till, TNEC Monograph No. 16, p. 88 (1940). 
v4 Report of the Attorney General’s National Committee To Study the Antitrust Laws, 


p. 360. 

* Hearings, p. 10. Consent Decree Program of the Department of Justice, Antitrust 
Subcommittee, Committee on the Judiciary, House of Representatives, 85th Cong., serial 
No. 9. The hearings are contained in 5 volumes in 2 parts, Pt. L: Oil Pipelines, contains 
vol. I, PP. 1-836 (a), and vol. II, pp. 837-1666. Pt. II, American ee ag & Telegraph 
Co., contains vol. I, pp. 1667-2401; vol. II, pp. 2403-3426; and vol. III, pp. 3427-4 
Hereinafter referred to as “Hearings.” 

Hearings, pp. 38-39. 
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x INTRODUCTION 


The development and use of the consent-decree device as a major 
element in the program to enforce the antitrust laws has generated 
substantial amounts of criticism. Since 1955 the Antitrust Subcom- 
mittee has received complaints that consent decrees, for all practical 

urposes, eliminated the judiciary from enforcement_of the antitrust 
aws. As a result, the staff of the Antitrust Division ceased to be a 
prosecuting arm and had become enmeshed in a form of industry 
regulation for which it is inadequately equipped. _, 

Other complaints involved competitors of defendants in Govern- 
ment antitrust cases who had been injured by the defendant’s activities 
but who were unable to undertake protracted antitrust litigation. 
They wanted the Government to proceed to trial in order that they 
could have the benefit of the Government’s judgment in private treble- 
damage actions. 

Others complained about the secrecy of the consent-decree proce- 
dures. ve py oem ort of antitrust defendants alleged that, although they 
might be adversely affected by the terms of a consent decree, under 
current procedures they had no opportunity to present their views to 
the Department of Justice prior to its entry. 

Other critics contended to the committee that consent-decree pro- 
cedures essentially amounted to a compromise of the Government's in- 
terest. Entry of a consent decree often deprived the Government of 
relief it could have obtained if it had litigated its case. Finally, 
another area of complaint involved the allegation that the Department 
of Justice, once a consent decree had been entered, turned to other 
business and neglected the industry. As a consequence, failure of the 
Department to enforce the provisions of consent decrees rendered 
them virtually a license for further antitrust violation. 

In view of these allegations, the committee concluded that a study 
of the entire consent-decree program of the Department of Justice 
would be appropriate, to determine, among other questions, whether 
remedial legislation was needed. To this end, on April 3, 1957, the 
chairman addressed a letter of inquiry to Victor R. Hansen, Assistant 
Attorney General in charge of the Antitrust Division of the Depart- 
ment of Justice, in part as follows: 


During this Congress the House Antitrust Subcommittea 
will conduct a study of the procedures and competitive effects 
of the Antitrust Division’s consent-decree program, In its 
study the committee will seek to ascertain how effective con- 
sent decrees have been to eliminate the conditions that caused 
the Government to institute its antitrust proceeding, and 
to restore a competitive climate in the industries concerned. 
In addition, the committee is interested in the effects of con- 
sent decrees upon competitors of the defendants.® 


In this letter, the chairman requested information about the pro- 
cedures, available manpower, and policies applicable to the consent- 
decree program. In order to define enforcement problems, this letter 
also eee detailed chronological statements of the actions taken 
by the Antitrust Division with respect to the supervision and enforce- 
ment of five particular consent decrees. 


* Hearings, p. 97. 
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In an effort to delineate Department policies and procedures with 
the type of specific information necessary to complete its appraisal of 
the Department’s consent-decree program, the committee examined 
two individual consent decrees in detail. For these case studies, the 
Committee selected the decree in the oil pipeline industry, United 
States v. The Atlantic Refining Company Civil Action No. 14060, 
District of Columbia, Dec. 23, 1941, and the decree in the telephone 
industry, United States v. Western Electric Company and American 
Telephone and Telegraph Compamy, Civil Action 17-49, District 
Court, New Jersey, 5 anuary 24, 1956. The A, T. & T. decree was 
selected because of the wide disparity between the relief asked for in 
the Government’s complaint and the relief it received in the decree. 
The A. T. & T. decree afforded the committee an opportunity for a 
detailed examination of the procedures and policy considerations 
involved in negotiating a consent decree in a major antitrust case. 
The oil pipeline decree, which had been in effect 16 years, in addition 
to the ab see that arise in industrywide negotiations, delineated the 
Antitrust Division’s procedures and the enforcement problems that 
arise when a consent decree’s provisions become the standard for an 
entire industry. 

Early in the course of the committee’s study it became apparent 
that wholehearted cooperation would not be forthcoming from the 
Department of Justice. The Department was reluctant to provide 
anything except generalized information on overall Antitrust Divi- 
sion policies and the broad theories that were the basis of the ae wis 
ment’s program. When the committee desired information about 
specific cases or particular actions taken by representatives of the Anti- 
trust Division, in most instances such et Sebi ahr was refused, 

The actions of the Department relative to the consent decree in the 
A. T. & T. case is an example in point. With respect to this decree, 
the Department apparently was so sensitive about the criticism that 
likely would result from full disclosure of the negotiations that pre- 
ceded this decree, that it unconditionally refused to make information 
available from its files. On May 29, 1956, shortly after entry of the 
decree on January 24, 1956, in view of the Government’s apparent 
consent to continued monopolization of the telephone equipment manu- 
facturing industry, Chairman Celler requested Attorney General Her- 
bert Brownell to make available “* * * all files in the Department of 
Justice relating to the negotiations for, and signing of, a consent decree 
in this case.” * 

William P. Rogers, then —— Attorney General, responded to 
this request on Ju y 13, 1956. In his response Mr. Rogers declined to 
make any files available to the committee with respect to the A. T. & T. 
decree, on the ground that (1) the files contained information volun- 
tarily submitted by the defendants, which could not be made available 
without violating the confidential nature of settlement negotiations; 
and (2) the files contained memorandums and recommendations pre- 
pared by the staff of the Antitrust Division which purportedly could 
not be disclosed in the interest of assuring full an open discussion, 
and even disagreement, in staff consideration of contemplated consent- 
decree provisions. 


7 Hearings, p. 1674. 
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On December 12, 1957, in connection with the consent-decree in- 
vestigation, the committee requested Attorney General Rogers for 
access to specific A. T. & T. material in the Department of Justice 
files. On mber 27, 1957, Assistant Attorney General Hansen 
reiterated the Department’s July 13, 1956, position in his refusal to 
make the A. T. & T. files available to the committee.® _ 

The Department of Justice also refused to provide to the committee 
any documents from its files with respect to enforcement of the 
A. T. & T. consent decree. In connection with this investigation, the 
chairman on May 17, 1957, requested Assistant Attorney General 
Hansen to furnish to the committee copies of communications he had 
received from A. T. & T. in response to certain complaints that the 
Antitrust Division had made about compliance with the terms of the 
decree. On August 23, 1957, Mr. Hansen responded to the chairman’s 
request as follows: 


With reference to para eo 2 and 3 of your letter, I 
respectfully refer you to the letter from the ont Attor- 
ney General to you of July 13, 1956. Those considerations 
which require that the Department treat on a confidential 
basis communications with a defendant during consent decree 
negotiations also apply to the enforcement of a decree. Con- 
fidential information obtained from a defendant which may 
be required to ascertain whether there is compliance with the 
terms of a decree might nevertheless be harmful to the de- 
fendant if disclosed publicly. Where such information does 
not. in fact indicate a violation of the terms of the decree, it 
would be unfair to disclose it to the public. To depart from 
this principle in a specific case could seriously hamper our 
judgments-enforcement program. Where the information 
obtained does disclose judgment violations, the Department 
will, of course, place it in evidence at the appropriate stage of 
litigation.® 

Subsequently, the documents examined in the public hearings shed 
light on the reason the Department of Justice was reluctant to have an 
examination of its files. The refusals of the Justice Department to 
provide the factual information readily available in its files relevant 
to the A. T. & T. consent decree, in part were based on the realization 
that the Department could be embarrassed by their disclosure. 

The Department of Justice’s reluctance to provide factual infor- 
mation to the committee was not limited to information about the 
A. T. & T. consent decree. With respect to the oil pipeline consent 
decree *° the Antitrust Division refused to furnish to the committee 
documents which would define any of the enforcement problems that 
had arisen since entry of the decree in 1941. In pursuit of its policy 
to withhold any information which might prove to be embarrassing 
to the ee wT the Antitrust Division even refused to supply 
copies of the Antitrust Division’s interpretations of the provisions of 
the decree which over the years had been given to various defendant 
oil 

The Department of Justice also refused to make available to the 
committee copies of communications it had sent to Members of Con- 


* Hearings, pp. 2219-2220. 
* Hearings, p. 3706. 
10 a ime v. The Atlantic Refining Co., et al., Civil Action No. 14060, D. C., Decem- 
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with respect to oil-company violations of the terms of the pipe- 

me consent decree. Some of these communications subsequently were 

found in the Congressional Record where they had been inserted by 
the recipients. 

The Department of Justice’s refusal to cooperate with the committee 
in its Hom was not limited to withholding documents in the Depart- 
ment’s files. In their testimony during the hearings, representatives 
of the Department of Justice would not respond candidly to the com- 
mittee’s inquiries. With respect to many of the tga propounded, 
the Justice Department representatives testified reluctantly and eva- 
sively in what seemed to be an attempt to shield the Attorney General 
behind a multitude of excuses. With respect. to questions about the 
negotiations which preceded entry of the pipeline consent decree, the 
Department of Justice representatives said they were unable to re- 
spond because they did not have firsthand personal knowledge and 
because they had “* * * not been able to locate any memorandums 
in the files * * *.”"* The Department of Justice representatives also 
refused to testify about particular violations of the decree on the 

ound that to doso might disclose business information to competitors 
of the defendants,” or, possibly might jeopardize unrelated litigation 
which was pending or even which might be instituted by the Depart- 
ment.** 

The uncooperative attitude displayed by the Department of Justice 
throughout this investigation hampered the committee in its work. 
It made more difficult the committee’s analysis of the benefits, as well 
as the dangers, that attend the administration by Department of Jus- 
tice of its consent-decree program. 

The extent to which the Department of Justice went to withhold in- 
formation from the committee in this investigation is unparalleled in 
the committee’s experience. The Department’s attitude implied that 
the reluctance to provide information to the committee resulted from 
a desire to cover up those facts which the Department considered to be 
embarrassing. 

The committee’s suspicion proved to be well founded. Faced with 
the intransigent attitude of the Department, the committee turned to, 
and oteained from, affected private parties the type of specific infor- 
mation that the committee needed. Defendants subject to the provi- 
sions of certain consent decrees were requested to supply documents 
which had been withheld by the Department of Justice. The commit- 
tee recognizes that these requests. were burdensome, but, in view of the 
Department’s position, it had no alternative. It is clear that most of 
the necessary information was readily available in the files in the 
Department of Justice, one centralized Ioenttan. The committee, how- 
ever, was required to search out corporations all over the country 
and, at great trouble and expense to these companies, obtain docu- 
ments in a piecemeal fashion. The committee regrets that the circum- 
stances required it to impose these hardships in order to complete its 
investigation. 

With respect to the oil-pipeline consent decree, the committee re- 

uested statistical information and correspondence from the following 
efendant pipeline companies: Great Lakes Pipe Line Co.; Service 


™ Hearings, p. 85. 
2 Hearings, p. 240. 
13 Hearings, pp. 81, 211, 234, 246. 
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Pipe Line Co. ; Sun Pipe Line Co. ; Interstate Oil Pipe Line Co.; Gulf 
Refining Co., pipeline department; and Tidal Pipe Line Co. In 
order to complete its information about pipeline operations under 
the decree, the committee also examined numerous files from the 
Interstate Commerce Commission and the American Petroleum In- 
stitute. To facilitate its examination into the A. T. & T. consent 
decree, the committee eg an correspondence, memorandums and 
other files from A. T. & T., Western Electric Co., the Department of 
Defense, and the Federal Communications Commission. In addition, 
the committee requested information from Anaconda Wire & Cable 
Co., Bendix Aviation Corp., and other companies whose operations 
were affected by the provisions of the consent decree. 

All of these private companies complied with the committee’s re- 
quests voluntarily, in detail, and in the utmost good faith. The com- 
mittee, in response to its requests, received literally thousands of 
documents that shed light upon the subject matter of its investigation. 
At what must have been considerable inconvenience to these companies, 
their representatives not only supplied all of the materials requested, 
but, in addition, answered supplementary inquiries fully and forth- 
rightly. The committee commends these private organizations for 
their assistance in its study. The committee also compliments the 
Interstate Commerce Commission, the Department of Defense and the 
Federal Communications Commission for their willingness and assist- 
ance in making files and information available. 

Throughout its investigation the committee took pains to prevent 
any attempt to relitigate issues contained in the cases it studied. No 
attempt is made in this report to pass judgment on the merits of these 
issues in litigation. 'The committee’s sole objective in its study has 
been to examine into the procedures and actions that surround negotia- 
tion and entry of consent settlements and their effectiveness in the 
realization of antitrust policies so as to afford a basis for administra- 
tive and legislative recommendations. 

In this investigation, the committee devoted 4 days of public hear- 
ings in October of 1957 to the matters involved in the oil-pipeline con- 
sent decree. At that time, the committee received the testimony of 14 
witnesses with respect to the negotiation of this decree and its en- 
forcement. In addition, the committee examined into some of the 
attendant problems that involve public regulation of oil pipelines 
by the Interstate Commerce Commission. 

Seventeen days of public hearings were held in March, April, and 
May 1958 on the A. T. & T. consent decree. During these hearings, 20 
witnesses were examined in detail about the entire course of negotia- 
tions which preceded entry of the A. T. & T. decree. Particular at- 
tention in the A. T. & T. hearings was devoted to the relationshi 
of the Defense Department to the disposition of major antitrust liti- 
gation, and to the efforts of representatives of that Department in this 
regard. The committee, additionally, inquired into the effectiveness 
of public regulation by the Federal Communications Commission of 
A. tr & T.’s activities, and into the degree of indirect regulation to 
which Western Electric is subject. 

The committee’s record of hearings in its investigation of the con- 
sent-decree program of the Department of Justice, pursuant to House 
Resolution 107, 85th Congress, comprises 4,492 pages. This report is 
based upon that record. 
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CHAPTER I 
ANTITRUST CONSENT DECREES 


LEGAL BASIS 


There is no express statutory provision that specifically authorizes 
the use of negotiated settlements to terminate equity proceedings that 
have been instituted by the Attorney General to enjoin violations of the 
antitrust laws. The only reference to antitrust consent settlements is 
contained in section 5 of the Clayton Act. That section excepts 
“* * * consent judgments or decrees entered before any testimony 
has been taken * * *” from the right granted to injured parties to 
use a final judgment obtained by the Government as prima facie 
evidence in private actions against the defendant.? In this provi- 
sion, Congress indirectly has recognized the Attorney General’s au- 
thority to utilize consent settlements to terminate antitrust litigation. 

Although the legal authority of the Attorney General to dispose of 
litigation by consent of the parties does not rest on express statutory 
grant, historically, there is an implied power that derives from the 
right of the prosecutor to initiate and conclude legal proceedings. In 
1940, the investigation of the Temporary National Economic Com- 
mittee commented upon the ancient origins of antitrust consent settle- 
ments with the statement: “It emerges out of the very process of liti- 
gation; settlement out of court is one of the oldest of legal usages.” ? 

Existence of this implied power in the Attorney General has fre- 
quently been recognized by the court,’ and has largely been unques- 
tioned since the early case of Swift & Co. v. United States.* There, 
it was argued in a collateral proceeding that the prior consent decree 
was void for the following reasons : 

1. That since the consent decree stipulated that it in itself 
should not constitute an adjudication of guilt, and since there 
were no findings of facts or proof of defendants’ guilt entered, 
there was no case or controversy for judicial determination; 


238 Stat. 731 (1914), 15 U. S. C., sec. 16 (1952). Sec. 5 (a), as amended in 1955, 
reads as follows: 

“(a) A final Judgment or decree heretofore or hereafter rendered in any civil or crim- 
inal proceeding brought by or on behalf of the United States under the antitrust laws to 
the effect that a defendant has violated said laws shall be prima facie evidence against 
such defendant in any action or proceeding brought by any other party against such 
defendant under said laws or by the United States under section 4A, as to all matters 
respecting which said judgment or decree would be an estoppel as between the —— 
thereto: Provided, That this section shall not apply to consent judgments or decrees 
entered before any testimony has been taken or to izmente or decrees entered in actions 
under section 4A.” 

. . be and Till, Antitrust in Action, TNEC Monograph No. 16, 76th Cong., 3d sess. 
, p. 88. 

3 United Statee v. Swift ¢ Co., 286 U. S. 106; Swift & Co. v. United States, 276 U. S. 
311; United States v. nternational Harvester Co., 274 U. 8S’ 693; Aluminum Co. o 
America v. United States, 302 U. 8. 230; Chrysler v. United States, 316 U. S. 556: Unit 


antitrust proceedings, as an inherent power of his office. 
11 (1938). 
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Hearings, p. 3748. In a formal opinion, the ageing A General has upheld the authority 
i= to compromise litigation in which the United States is * Os: although not specificalle 
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2. That jurisdiction under the antitrust laws cannot be con- 
ferred upon the courts by consent; and 

3. That the Attorney General had no power to assent to the 
decree entered in this instance, 

The Supreme Court, speaking through Mr. Justice Brandeis, re- 
jected all of these contentions and sustained the validity of the earlier 
decree. The Court held that there was clearly no lack of judicial 
power to enter the decree complained of albeit with the consent of 
the adverse parties to the suit. In broad and sweeping language, the 
Court held that such decrees could only be challenged on the basis of 
fraud in their procurement, clerical errors in their composition, and 
the absence of actual consent to the provisions of the decree. 


LEGAL EFFECT 


Since a consent decree originates through the process of negotiation 
rather than through litigation, it has special attributes. In the first 
es the only issues adjudicated are that the Court in which the 

ecree is entered has jurisdiction of the subject matter and of the 
parties, and that the complaint upon which the decree is based states 
a valid claim upon which relief may be granted.’ Typically, the con- 
sent decree in its recitals states that the defendants have denied the 
substantive allegations of the Government’s complaint but neverthe- 
less consent to the entry of the decree “* * * without trial or adjudi- 
cation of any issue of fact or law herein and without any admission 
by plaintiff or defendant in respect'to any issue * * *.”¢ 

Aithough these disclaimers normally are made in a consent decree 
at the hearings representatives of the Department of Justice were o 
the view that, at least in psychological effect, the consent decree con- 
stituted an admission of wrongdoing. The testimony in this regard 
is as follows: * 


Mr. Kearttne. It would have certainly a psychological 
effect, perhaps to a greater extent than a litigated decree, I 
would think. 

Mr. Hansen. I would think so. Certainly it is an admis- 
sion of part of the industry that what they have done is 
wrong. 

Mr. Keattna. Isee. In other words, in a litigated matter, 
they might still think they were right * * *. 


Since a consent decree results from negotiation and compromise 
between attorneys for the Government and counsel for the defendants, 
the atmosphere in which its terms are devised closely resemble the 
negotiations that are present in the consummation of private con- 
tractual relationships. Unlike a private agreement, however, a con- 
sent decree, once it has been accepted by a court, has the same legal 
effect as a judgment in a fully litigated action. After entry, the legal 


Ane le is contained in the consent decree entered in United States v. The Lucky 
Lager Brewing Company of San Francisco, District Court for the District of Utah, Civil 
Action No. C-15-58, October 6, 1958. Section I is as follows : 

“This Court has jurisdiction of the subject matter hereof and of the fyi hereto pur- 

ant to sec. 15 of the act of Con 8 of October 15, 1914, as amended, entitled ‘An Act 

'o Supplement Existing Laws Against Unlawful Restraints and Monopolies'and for Other 
Purposes, -commehly known as the Clayton Act, and the complaint states a claim upon 
which relief may be granted under sec. 7 of said act.” 


bid. 
Hearings, p. 41. 
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‘effect of an antitrust consent decree on the rights of the parties, includ- 


ing the rights of the Government, are adjudicatory rather than 


contractual in nature. As a judicial act, the consent decree consti- 


tutes determination by the court that its content is equitable and in 
the public interest. the Supreme Court said in the second Swift 
case: 


* * * We reject the argument * * * that a decree entered 
upon a consent is to be treated as a contract and not as a judi- 
cial act. The effect is all one, whether the decree has been 
entered after litigation or by consent.*® 


Since a consent decree is adjudicatory rather than contractual in 
nature, rules of contract.construction do not apply when there is occa- 
sion to interpret its provisions. Interpretation of the provisions of 
a consent decree, as in a litigated judgment, must take into considera- 
tion the objectives of the statute under which the case is brought, the 
allegations in the complaint, and the purposes of the decree.® 

Another feature of a consent decree, which distinguishes it from a 

rivate contract, and which emphasizes the public interest with which 
it is affected, is that often a consent decree establishes the standard 
of conduct for an entire industry. Companies that are not parties to 
the decree often, in their competitive relationships, are directly affected 
by its terms.° This aspect of a consent decree was described in the 
1940 TNEC investigation as follows: + 


«“* * * The instrument has a sweep which no process of law 
could ever impart. It can go beyond sheer prohibition; it 
can attempt to shape remedies to the requirements of indus- 
trial order. Ifthe demand is for adjustment within an intri- 
cate scheme of trade practices, at least it supplies the instru- 
ment. It can reach Keyed the persons in i 1 combat to 
comprehend all the parties to the industry. It can accord 
some protection to weaker groups and safeguard to some 
extent the rights of the public. It can, unlike a decree emerg- 
ing from litigation, take into account the potential conse- 
quences of itsterms. * * *” 


Although antitrust consent decrees are not adjudications that de- 
fendants in fact and law have violated the antitrust statutes, they 
nonetheless have been held to provide, as do other civil judgments, a 
basis for invoking the doctrine of res judicata and the concepts of 
estoppel associated therewith. Thus, defendants are precluded from 
collaterally attacking a consent decree on the ground that there are 
errors contained therein, and the Government is foreclosed from liti- 
gating the matters previously concluded by consent. 

The Government may obtain a modification of a consent decree on 
a showing that because of a change in industry conditions, some addi- 
tional relief is necessary in order to effectuate the prior decree or to 
secure to the Government the fruits of the decree.** In the Swift case, 
the Supreme Court in unequivocal language declared, with respect to ~ 


8 United States v. Swift Co., 286 U. S. 106, 115. (1932). 
® Hearings, p. 40. 
20 Hearings, pp. 40 and 41. 
1 Hamilton and Till, Antitrust in, Action, TNEC Monograph No. 16, p. 88 (1940). 
3 Hearings, p, 3748. 
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modification because of change in conditions: “We are not doubtful of 
the power of a court of equity to modify an injunction in adaptation to 
changed conditions though it was entered by consent.” The Supreme 
Court recognized that this power existed “* * * by force of principles 
inherent in the jurisdiction of the chancery.” * 

When there has been no change in industry conditions, other than 
the mere passage of time which has disclosed the weaknesses of the 
consent decree, it has been difficult for the Government to modify the 
decree so as to afford more effective relief. Some cases seem to pre- 
clude the Government from nomns a consent decree in the absence 
of changed industry conditions. It has been held, for example, that 
the United States may not petition for additional relief that is not 
contained in the consent decree on the ground that it feels the remedies 
already provided are inadequate.* In United States v. Radio Corpo- 
ration of America,” moreover, Judge Maris declared : 


Since these consent decrees are based upon agreement made 
by the Attorney General which is binding upon the Govern- 
ment the defendants are entitled to set them up as a bar to 
any attempt by the Government to relitigate the issues raised 
in the suit or to seek relief with respect thereto additional to 
that given by the consent decree. 


The court stated that the Government may not vacate a consent decree 
and start anew merely because it believes the decree no longer effective 
to prevent the practices originally sought to be curbed thereby.” 
By the same token, it has been held that the Department may not 
institute a wholly new proceeding already mooted by a consent decree 
unless based upon additional facts that did not form the basis of 
the original consensual proceedings.”” 

Notwithstanding these rulings, recent Supreme Court decisions in- 
dicate that, when the Government attempts to obtain a modification of 
an antitrust judgment, there has been a relaxation in the test which 
must be met. These cases indicate that the test te be applied to the 
Government’s request for a modification of a consent decree is whether 
the proposed change would serve “* * * to effectuate or to thwart the 
basic purpose of the original consent decree.” ** Under such a test, 
if the Government in an appropriate case could establish that addi- 
tional and different relief was essential in order to accord with the 
objectives of the antitrust laws, such relief should be granted. 

nless the Government is permitted to establish, at a hearing, that 
such modification is needed in order to reestablish competition, dissi- 
pate the effects of monopoly, or prevent its recurrence, the provisions 
of a consent decree could constitute a license to the defendant for con- 
tinued violations of the law. As a court of equity, the court that has 
adopted a consent decree should have inherent power to modify its 
decree in whatever manner is needed to accomplish the results that 
are required in the interests of justice. 

Although the precise problem has not as yet been presented to the 
Supreme Court, there are indications that modification of a consent 


3 United States v. Swift € Co., 286 U. S. 106, 114 (1932). 

4 United States v. International Harvester Co., 274 U. 8. 693 (1927). 

1346 FF. Supp. 654, 656 (D. Del. 1942). 

36 United States vy. Radio Corporation of America, 46 F. Supp. 654 (D. Del. 1942). 
17 See Aluminum Com of America vy. United Btates, 302 U. 8. 280 

18 United States v. Chrys er Corp., 316 U. 8. 556 (1941). {Emphasis supplied.] 
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decree in an appropriate case would be permissible, even in the absence 
of changed industry conditions. In the Hughes case,* for example, 
the Supreme Court indicated that the trial court could, after a hearing, 
substantially alter the terms of a consent decree that had previously 
been agreed upon by the parties. In that case the consent decree 
specifically afforded Hughes an option either (1) to sell certain stock 
or (2) to deposit the stock with a trustee. Mr. Hughes had elected 
to deposit the stock with a trustee. 

On application by the Government, the lower court had, without 
taking any evidence, interpreted the consent decree to require Hughes 
to divest himself of the stock. On the ground that the district court’s 
order was not an interpretation, but in fact was a drastic modification 
of the judgment, the Supreme Court reversed. 

In its opinion, the Supreme Court, however, had no doubt that the 
district court could, after a hearing, so modify the consent decree. In 
this connection the Supreme Court stated.” 


Weentertain no doubt concerning the district court’s power 
to require sale of Hughes’ stock after a proper hearing. When 
this case was formerly here on other phases (334 U. 5S. 131), 
we had occasion to point out the district court’s power to re- 
quire some companies to divest themselves of ownership of 
other companies where necessary to preserve competition and 
to prevent monopoly. The guiding principles there set out 
would also justify compulsory divestment of stocks by an in- 
dividual. But a has been no adequate hearing of this 
issue as to Hughes. Neither when the present order was con- 
sidered nor when the original decree was entered were any 
findings of fact made to support an order of compulsory sale 
of Hughes’ stock. As previously pointed out the consent of 
Hughes did not include consent to make him sell. At ever 
stage Hughes objected to the order forcing sale of his stoc 
without a hearing that included evidence and a judicial 
determination based on it. [Emphasis supplied. 


The Department of Justice considers that under the doctrine of the 
Hughes case and the subsequent Liguid Carbonic case, the Supreme 
Court has relaxed the test to be used when the Government seeks to 
modify a consent decree. It believes that a consent decree in appro- 

riate circumstances may be changed so as to afford the additional 
ifferent relief that is needed to preserve competition. In its legal 
analysis of the Antitrust Division’s authority in the consent decree 
BeOgeam, the Department of Justice quoted the above language in the 
ughes case, and stated: ” 


The Court ignored the language of the Swift case (286 
U.S. 106, 119 (1932) ) : “Weare not at liberty to reverse under 
the guise of readjusting,” and the language of Judge Maris 
in U.S. v. Radio Corporation of America (46 Fed. Supp. Las 
656 (D. Del., 1942) ) : “Since these consent decrees are 
upon an agreement made by the Attorney General which is 
binding upon the Government, the defendants are entitled to 


1° Hughes v. United States, 342 U. 8, 353 (1952) 


» Hughes v. United States, 342 U. 8S. 357, 358 (1952). 
@ Hearings, p. 3749. 
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set them up as a bar to any attempt by the Government 
* * * to seek relief with respect thereto additional to that 
given by the consent decree.” Jn the Hughes case it appears 
that the ne meen Court recognized, as it would seem it must 
that (in a Sherman Act case at least) a consent decree could 
not constitute a license to a defendant to continue in violation 
additional different relief (in this instance divestiture) was 
absolutely necessary to erve competition and prevent 
monopoly. In 1954 the Supreme Court decided Liguid Car- 
bonic Corporation v. United States (350 U. S. 869). This 
case was on all fours with the Hughes case and the Court 
stated, in a per curiam opinion: “The judgment is reversed 
and the case 1s remanded for a hearing on modification of the 
consent decree (Hughes v. United States (342 U. S. 353)).” 
[Emphasis supplied. ] 
At the committee’s request, the Department of Justice also analyzed 
the rights of defendants to obtain modifications of consent decrees. 
Defendants must show, in the opinion of the Department, as condi- 
tions precedent, (1) that, since entry of the decree, there has occurred 
an unexpected and unforeseen change in the controlling facts upon 
which the decree was based; (2) that as a result of such change in 
circumstances the decree has been turned into an instrument of wrong 
and would, if continued, impose an undue and unreasonable competi- 
tive or financial hardship; and (3) that as a result of such change in 
circumstances the dangers sought to be corrected by the decree no 
longer exist. Modification in these circumstances, therefore, would 
not be inconsistent with the public interest.” 


ANTITRUST PROCEDURES 


Administration of the consent-decree program is undertaken in con- 
junction with the numerous antitrust enforcement responsibilities of 
the Antitrust Division. The Antitrust Division is charged with en- 
forcement of the Sherman Act, the Clayton Act, the criminal sections 
of the Robinson-Patman Act, and, in addition, has antitrust responsi- 
bilities under a number of kindred laws and regulatory statutes.** 
In order to maintain a system of competitive enterprise, the Antitrust 
Division is responsible for litigation to eliminate price fixing, boy- 
cotts, industry agreements to restrict production and allocate sales, 
and activities that are designed to monopolize commerce and drive 
competitors out of business. Mergers and acquisitions, the effect of 
which may be substantially to lessen competition or to tend to create 
a monopoly, and interlocking directorates of competitors, are within 
the purview of the Antitrust Division's enforcement program. In the 
field of foreign commerce the Antitrust Division is responsible for the 
diseovery and elimination of cartel arrangements between domestic and 
foreign companies which restrict the free flow of United tSates inter- 
national trade. Representatives of the Antitrust Division appear 


at. p. 3748. 

* The Interstate Commerce Act, the Federal Trade Commission Act, the Federal Com- 
munications Act, the Civil Aeronautics Act of 1938, the Agricultural Adjustment Act, the 
Agricultural Marketin Soe Act of 1937, the Commodity Exchange Act, the Packers 
and Stockyards Act, the Perishable Agricultural Commodities Act of 1930, the Railway 
Labor Act, the Shipping Act of 1916, and the Federal Alcohol Administration Act. 
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before Government agencies to present antitrust considerations which 
arise in regulatory. proceedings before administrative bodies. 

In addition to its litigative responsibilities, the Antitrust Division 
prepares reports and studies on legal and economic matters as required 
for Congress.** Representatives of the Antitrust Division also con- 
sult with other Government agencies with respect to the antitrust 
aspects of Government surplus-property disposal and the administra- 
tion of Government programs related to procurement, research and 
development, and the organization and operation of advisory groups 
to the Government. In sum, the Antitrust Division operates on a 
broad economic front, in the face of almost overwhelming odds, in an 
effort to maintain the objectives of a competitively organized society. 

In order to discharge these numerous responsibilities, the Antitrust 
Division has. been organized into 10 litigating and administrative 
sections in the Washington offices. In addition, 7 temporary field 
offices have been established to afford greater flexibility in the admin- 
istration of the Antitrust Division’s responsibilities. 

The Judgments and Judgment Enforcement Section is responsible 
for the negotiation of consent judgments. This section also advises 
the litigating sections on questions of relief in proposed antitrust 
complaints and supervises the investigations to enforce compliance 
with the provisions of all antitrust consent decrees and ma 
judgments. At the present time, there are 20 attorneys in the Judg- 
ments and Judgment Enforcement Section.*> These attorneys are re- 
sponsible for the supervision and enforcement of a total of 554 civil 
antitrust judgments which, as of December 17, 1958, included 454 
consent decrees.” 


The accompanying chart sets forth the organization of the Antitrust 


Division as of January 1, 1958: 

Since World War IT, there has been a general increase in the use of 
consent judgments in the Government’s antitrust program. During 
the period from the first consent decree, in 1906, until July 1940, 143 
antitrust cases instituted by the Government had been terminated on 
consent of the parties. Inasmuch as there had been approximately 270 
proceedings instituted in equity at that time, 52.2 percent of the Attor- 
ney General’s equity cases had been concluded with a negotiated set- 
tlement.?” In recent years, however, there has been a remarkable 
increase in the number of antitrust cases terminated by mutual con- 
sent as compared with the total number of equity actions concluded. 
In 1957, for example, there were 27 civil actions terminated by the 
Government. Only 5 were terminated after litigation and 22, or 81.4 

recent, were eulipladed on consent of the parties. In 1958 (through 

ember 10), the Government disposed of a total of 31 civil actions, 
4 by litigation, of which 27, or 87 percent, had been concluded by 
consent decrees. 


%* See, e. g., sec. 708 (e) of the Defense Production Act of 1950, as amended, 69 Stat. 581, 
50 U. S. C. App., sec. 2158 (e) (Supp. 1958), requiring the Attorney General to prepare 
“reports setting forth results of * * surveys and including such recommendations as he 
May deem desirable” ; sec. 2, joint resolution of July 28, 1955; 69 Stat. 391 (1955), requir- 
ing the Attorney General to “make an annual report to the Congress for the duration of 
the interstate compact to conserve oil and gas as to whether or not the activities of the 
States under the provisions of such compact have been consistent with the purpose as set 
out in article V of such compact”; and Small Business Act of 1953, as amended, 70 Stat. 
10, 15 U.S. C., see. 636. (Supp. 1958). 

is Hearings, p. 427b. 

2° Hearings, RP, 54-62, 

* Hamilton & Till, TNEC Monograph No. 16, Antitrust in Action, p. 88, 1940. 
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The following table, for each year from 1940 through December 10, 
1958, compares with the number of cases that ended in consent decrees 
or litigated judgments. From this table it is clear that the Antitrust 


Division’s recent enforcement program has consisted predominantly 
of negotiated settlements, and the brunt of the program has been borne 
by the Judgments and Judgment Enforcement Section. 


Importance of consent decrees as a means of settling antitrust actions (1940-58) 


Equity Consent Percent of Litigated 
Years actions ter- decrees consent judgments 
minated decrees 

91.3 2 

86. 4 3 

83.3 7 

80.0 3 

77.7 4 

43.4 13 

55.0 9 

61.2 12 

44.4 10 

69. 6 7 

68.8 15 

83.3 4 

65. 2 16 

81.4 5 

87.0 4 


1 Through Dee. 10, 1958. 

Source: Antitrust Division, Department of Justice. The Antitrust Division reported it 
had no records for the years 1944—46 inclusive. 

At the hearings representatives of the Antitrust Division explained 
that the increase in the relative number of consent decrees had its 
basis in part on a policy decision to achieve as broad an application 
of the antitrust laws as is possible within the limits permitted by 
available appropriations.** Assistant Attorney General Victor R. 
Hansen pointed out that since 1952 complaints received by the Anti- 
trust Division had almost doubled while at the same time the Divi- 
sion’s appropriation had increased by less than $150,000. He sub- 
mitted the following table which compares the number of complaints 
received and actions instituted by the Antitrust Division with the 
budget appropriation made available for antitrust enforcement: 


Appropria- | Complaints | Dollars per | Actions in- {| Dollars per 
v tions received complaint stituted action 
instituted 
$2, 089, 000 1, 033 $2, 022 44 $47,477 
2, 400, 000 1, 456 1, 648 34 70, 588 
3, 571, 700 1, 344 2, 657 57 62, 661 
3, 799, 000 1, 350 2,814 71 507 
3, 750, 000 884 4, 242 51 73, 529 
Siontussscesnadngeiniinnsiienece 3, 420, 000 788 4, 340 30 114, 000 
3, 500, 000 787 4, 447 33 106, 060 
sinks 3, 150, 000 1, 056 2, 983 32 98, 487 
3, 148, 520 1,170 2, 691 47 67, 203 
3, 464, 000 1, 185 2, 823 48 72, 167 
3, 568, 650 1, 2, 560 55 64, 885 


38 Monsious, p. 16. See also remarks of former Assistant Attorney General Barnes on 
March 29, 1956, in Hearings, Distribution Problems, Small Business Committee, House of 
Representatives, 84th Cong., 2d sess., p. 3. Mr. Barnes stated: “Initially the Division is 
caught in a vise between increasing complaints of violations and decreasing appropriations.” 


p 
2.5% 
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Time saved by the limited Antitrust Division personnel throng 
negotiated rather than litigated judgments, with consequent wider 
application of available funds also contributes to the growth in the 
number of consent decrees. Antitrust cases present one of the most 

rotracted forms of litigation. Proof of economic issues is painstak- 
ingly difficult as well as expensive. Consent settlements, on the other 
hand, avoid most of these costs. In this connection, commentators on 
the Swift case have pointed out: *° 


In view of the extensiveness and variety of the distributive 
facilities in question * * * as well as the number of products, 
immense amounts of data would have been necessary to sup- 

rt either side had the case been contested * * * determin- 
ing what part of the overhead of these facilities should be 
allocated to the cost of each product would lead to intermi- 
nable argument with little prospect of reaching satisfying 
conclusion. But painstaking demonstration is not neces- 
sary for informal compromise. Through the consent decree, 
issues on which — would be almost impossible in a con- 
tested suit may be settled by stipulation. [Emphasis sup- 
plied] 

At the hearings, Assistant Attorney General Hansen submitted tables 
that indicated the average time taken in terminating litigated cases 
as compared with consent decree cases for fiscal years 1951 through 
1957. For 74 litigated cases the average time lapse from complaint 
to final disposition was 59.27 months. The comparable time for 139 
consent cases was 32.86 months. Thus, on the average, 2 more years 
are required to try a case than to obtain relief by means of a consent 
settlement.*° The tables submitted to the committee at the hearings 


are as follows: ™ 
Consent settlement cases 


, Total elapsed Average 
Year Number time elasped time 

(months) per case 

(months) 


Norts.—For 142 cases terminated during the period 1951-57 by consent settlement, the average elapsed 
time per case was 32 months. 


*®Tsenbergh and Rubin, Antitrust Enforcement Through Consent Decrees, 53 Harv. L. 
Rev. 386, 390-391 (1940). Cited in hearings, p. 430. 

% Hearings, p. 14. 

* Hearings, p. 15. 
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Litigated cases 
Totalelapsed} <A 
Year Number e elasped time 
(months) case 
onths) 
12 1,092 91 
10 556 56 
6 256 43 
15 848 57 
6 229 38 


PR ier 74 litigated cases terminated during the period 1951-57, the average elapsed time per case was 
.2/ 

Judge Hansen also pointed out that in 4 recent cases, hearings on relief 
after completion of the trial consumed an average elapsed time of over 
18 months.” On the basis of his statistical analysis, Judge Hansen 
concluded * 


This saving of time in obtaining relief provides correlative 
administrative advantages to the Division. Since savings in 
time generally spell like savings of men and resources, con- 
sent avesnenante mean lower costs to the-Division per judgment, 
entere 


Negotiations 


Initial responsibility for consent-settlement negotiations rests with 
the staff of the Litigating Section that is responsible for conduct of 
the case. Since one of the principal objectives of the consent-decree 
procedure is to eliminate the time and expense incident to trial prepa- 
rations involved in the furnishing of voluminous documents and 
records by defendants and their examination and analysis by the Gov- 
ernment, a compromise by consent decree is ordinarily reached at 
a relatively early stage in the litigation. In the typist civil antitrust 
action, the consent ay will usually be entered shortly after the 
filing of the complaint and before the use of discovery procedures. 
Sintlarly, where the Government commences a criminal action which 
the defendant wishes to settle, then— 


if agreement is reached, a consent decree will be entered in a 
civil proceeding instituted for that purpose, and the prose- 
cution terminated by a nolle pros.” 


In cases that involve a number of defendants, some may agree to 
terminate the proceedings by acceding to most of the relief demanded 
by the Government, while, at the same time, other defendants may wish 
to litigate to a finish the legal or factual questions involved. In such 
circumstances, current Department practice is to mg OK such con- 
sent judgments with fewer than all defendants even though ultimately 
less drastic relief may be awarded against the litigating defendants 
than against those who had entered into a consent decree. 


~ Hearings p. 15: United States v. General Electric Co., 115 F. Supp. 835; United 
States v. International Bowing Club, 150 F. Supp. 397; United States v. United Shoe 
nw Corp., 110 F. Supp. 295 ; United States v. Aluminum Oo. of America, 91 F’. Supp. 


% Hearings, p. 16. 
aoe The Consent Decree—Antitrust Administration, 53 Harv. L. Rev., 415, 423 
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The burden of initiating negotiations and preparing a first draft of 
the provisions of a consent decree in an antitrust action rests upon the 
defendant. The normal procedure was explained to the committee jn 
the following terms by Assistant Attorney General Hansen: * 


When the defendants wish to settle the case against them 
without trial, they are instructed to submit a proposed decree 
to the trial staff; their draft uses the prayer of the complaint 
as a guide to the Government’s desires for relief. 

Of course, defendants’ counsel may discuss with the trial 
staff their views/on relief terms before they submit the initial 

roposal, but the Division adheres to the practice of 
Safondant consent-settlement. drafts to avoid any 
implication of coercion occasioned by an accompanying 
criminal] action and to retain flexibility until actual negotia- 
tion begins. 

Exceptional circumstances may justify disregard of this procedure. 
The appearance, for example, of “* * * an impecunious defendant 
with inexperienced antitrust counsel, might warrant the submission 
of an initial draft by the Division.” ** The procedure is varied, also, 
in the event that the Department decides that prefiling negotiations 
are appropriate. In this connection it will be observed that in 1954 
the Antitrust Division reinstituted the policy of undertaking negotia- 
tions for settlement of antitrust cases before the commencement of a 
civil action. 

In such a case the Government first approaches the defendants to 
notify them in advance about the contemplated action and to outline 
in general terms the gist of its grievance. Then, as Assistant Attorney 
General Hansen stated : 


If the prospective defendants care to start negotiations 
toward a possible decree in advance of the filing of our 
ros we are.ready to meet them at the conference 


Since 1942 it had been contrary to Department of Justice pro- 
cedures to enter into negotiations for settlement of cases by consent 
decree prior to the filing of the Government’s complaint.* Prefiling 
negotiation of consent decrees, however, had been practiced before, 
especially during the 1920’s. Approximately one-fourth of all anti- 
trust cases in the latter part of the twenties were disposed of by con- 
sent decrees, the terms of which were reached through prefiling 

hether prefiling negotiations will be permitted or not in any given 
case largely result from recommendations of the trial staff of the 


* Hearings, p. 11. Cf., however, Hamilton & Till, TNEC Masegrege No. 16, P: 90 
(1940) : “In its procedure the formal position of the Government is that the matter is 
voluntary. . It cannot dictate terms; the initiative must come from the industry ; its task 
is no more than to accept a preferred arrangement which accords with the law. In fact, 
it plays no such passive role.’ 

Hearings, .p. 11. 


: 
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Hearings, p. 12. - 
Hearings, p. 12. 
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Antitrust Division. In its statement to the committee, the Depart- 
ment said : *° 


Procedures applicable to prefiling negotiations have not 
been formally promulgated. During the course of an in- 
vestigation being made by the Antitrust Division, the con- 
cerns being investigated can write to the Division and 

uest negotiation of a consent judgment before a complaint 
is filed. The staff in charge of the investigation will, at the 
time the complaint is submitted for approval recommend 
for or against prefiling negotiations. The Attorney General 
will pass upon this recommendation when he approves the 
complaint. If the is signed and negotia- 
tions are authorized, the proposed defendants will be noti- 
fied and they will be asked to discuss the matter with the 
investigating staff or other authorized personnel. If the 
proposed defendants upon being advised of the terms of the 
complaint still desire to undertake negotiations they are asked 
to follow the same procedures applicable to postfiling nego- 
tiations. 


In the event that the prefiling negotiations are concluded to the satis- 
faction of both parties, the antitrust complaint and the decree embody- 
— negotiated settlement are filed at one and the same time. 

here has been considerable criticism of the prefiling negotiation 
procedures. In his dissent to the 1955 Report of the Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws, Louis B. 
Schwartz, for example, said : “ 


The report recommends that the Department of Justice 
enter into negotiations with prospective defendants for con- 
sent decrees. Such a practice will certainly have the advan- 
tage claimed for it in the majority report, namely, “increased 
cooperation between business and Government,” saving time 
and money. What it will also do is whittle away the last 
remnants of judicial control and public scrutiny in this area, 
and involve the Government in bargaining with a law viola- 
tor not only as to the relief but also as to the nature of the 
accusation to be made against him. The proposal opens the 
possibility that the Government’s complaint will be modified 
so as to be consistent with the relief that defendant is pre- 
pared to consent to. But the settlement of an antitrust case 
ought not to be a simple matter of bargaining between the 
Department and the supplied. | 


Generally, after the defendants have submitted a draft of their pro- 
posals, a period of extensive negotiations commences with the repre- 
sentatives of the Department of Justice over the final provisions oft the 
decree. Although on occasion outsiders may be consulted by the 
Antitrust Division, the circumstances that surround agreement on 
the final terms of the decree are highly secret. The public is ex- 


Hearings, p. 3750. 

“Louis B. Schwartz, Dissent to Report, Attorney General’s National Committee To 
Study the Antitrust Laws, printed in hearings before the Antitrust Subcommittee of the 
House Committee on the Judiciary on Current Antitrust Problems, 84th Cong., 1st sess., 
serial 3, pt. I, pp. 247, (1955). 

“The Division has followed the practice, when formulating terms of relief for consent 
judgments, of obtaining where — the view of competitors, suppliers and cus- 
tomers of a defendant.” Hearings, p. 21. 
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cluded from the negotiating process, and the information that is ex- 
changed between the parties is held confidential. After agreement is 
reached as to the terms of the decree, the final arrangement for its 
submission for court approval are kept confidential. No notice is 
given to the public of the terms of the settlement or that the litigation 
is about to be terminated. For these reasons, unless there is access 
to inside information, the public is not aware that negotiations for 
—_— of a consent decree are pending or that a decree has been formu- 
lated. Only after the terms of the decree have been filed in court 
do other members of the industry and the general public become aware 
of what has transpired. 

At the hearings, Assistant Attorney General Hansen acknowledged 
that it was not the practice of the Antitrust Division to notify the 
Fr arty industry that a consent decree had been prepared. He testi- 

+ 43 


Mr. Harkins. Judge Hansen, since you have been in office 
have you ever given | korea notice to the industry, any indus- 
try, that a consent decree was about to be submitted to the 
court? 

My Hansen. Not to my knowledge; I would like to check 
that. 

Mr. Harxtns. So in the normal course of events, there is no 
notice given to the industry that a consent decree is about 
to be submitted to court for its approval ? 

Mr, Hansen. Not as such. 

Mr. Keatine. Has there been any change in that respect 
pe ag years in the administration of the Antitrust Divi- 
sion 

Mr. Hansen. Not to my knowledge, there isn’t. 


Current Antitrust Division procedures require two series of nego- 
tiations for a consent decree. After defendants and the trial attorneys 
of the Department of Justice have negotiated terms to their own sat- 
isfaction, the draft is referred to the Judgments and Judgment En- 
forcement Section for review. In his statement to the committee, 
Assistant Attorney General Hansen described the purpose of the 
Judgment Section’s review as follows: “ 


One purpose of this review is to insure more uniformity 
of Scaeeade in decree provisions than might otherwise be 
achieved by the drafts of various trial staffs. Since any 
judgment provision used once by the Division is often the 
sis of requests—in court and in negotiation—for similar 
terms by other defendants, it is desirable that the Division 
adopt similar methods to cope with similar economic prob- 
lems. The Judgment Section’s review insures the success 
of this endeavor. This procedure also permits fresh insight 
to correct drafting oversights and to point out unseen prob- 
lems. The Judgment Section staff has had long experience in 
drafting and observing the results of particular judgment 
terms. Careful attention to detail here often avoids uest 
a judicial exposition or modification of the terms of the 
ecree, 
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* Hearings, pp. 43, 47, 50. 
“ Hearings, p. 429. 
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Entry of the consent decree 

As a general rule, consent decrees are accepted and signed by the 
court as a matter of purely formal routine. If the court, after a 
brief presentation by defendant’s counsel and the Antitrust Division 
attorneys, is satisfied that the parties are in agreement, he enters the 
requested order with but cursory examination. Ordinarily no record 
is made of the proceedings. Since no advance notice to the public or 
the trade of the presentation has been furnished, generally only counsel 
for the Government and defendants are present. 

In all cases under the prefiling negotiation procedures, the complaint 
and the decree are entered simultaneously. In some cases, although 
a complaint has been previously filed, it is superseded by a new com- 
plaint that is filed concurrently with the consent decree. 

Findings of facts or conclusions of law are not made, nor are they 
required. Current procedure contains no provision to require the 
Department of Justice to prepare a written statement that sets forth 
the facts on which the Government based its case, what the terms of 
the decree are expected to accomplish, or the reasons for the Govern- 
ment’s acceptance of the particular compromise. Similarly, the court 
is not. requested or required to render a written opinion. 

It is therefore evident that for the most part present consent decree 
pal us eliminate any independent judicial determination of the 

egal or factual issues involved. . This is true notwithstanding the fact 
that the final order is treated as any other judicial mandate, the terms 
of the consent decree may become the seainaeil for an entire industry, 
and traditional competitors of the defendants who have not been given 
an opportunity to be heard may be adversely affected in their business 
operations. 

Former Assistant Attorney General Barnes succinctly pointed out, 
in an address to the antitrust section of the American Bar Association 
on April 2, 1954, the purely formal role taken by the court in current 
consent decree procedures. He stated: “° 


Though consent judgments bind both parties and estop fu- 
ture de novo proceedings involving matters covered, their 
premeeee ofttimes receive only cursory judicial scrutiny. 

n the 10-year period from 1935 to 1945, approximately 106 
antitrust actions ended in consent decrees. Of these, 80 
were entered within 3 days after the complaint was filed. 
Indeed, in many proceedings, decrees were entered at the 
same time complaints were filed. True, one judge held 
automobile-finance decrees under advisement for some 6 days, 
but even their judgments were eventually entered unchanged. 
These facts, it seems clear, support one commentator’s conclu- 
sion that consent procedure permits no conclusion of inde- 
pendent court determination. 


At the hearings, Assistant Attorney General Hansen acknowledged 
that, under the present Antitrust Division procedures, a consent de- 
cree does not represent an independent court determination. His 
testimony in this regard follows: * 


United States v. Institute of Carpet Manufacturers of America, 1 F. R. D. 636 (1941). 

“Cited in hearings, p. 46. And see Isenbergh and Rubin, Antitrust Enforcement 
Through Consent Decrees, 58 Harv. L. Rev. 386, 408 (1940). 

“ Hearings, p. 46. 


leg 
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Mr. Harxtns. Mr. Hansen, is it not a fact that, under the 

procedure presently followed by the Antitrust Division with 
‘ respect to court entry of consent decrees, the decree itself 

does not represent an independent court determination ? 

Mr. Hansen. I think that is true. * * * Let me modify 
that. AsI say, once the court signs it; it becomes his decree. 

Mr. Harxtns. He is responsible for it? 

Mr. Hansen. I am thinking of arriving at it and pattern- 
ing it and tailoring it ; it certainly is not the court’s. 

These procedures for the entry of consent decrees are notable in 
their sharp contrast with the situation that obtains after oe anti- 
trust actions. In a trial, basic issues are delineated and challenged in- 
dustry practices are examined on a lengthy and public record. The 
trial judge under rule 52 of the Federal Rules of Civil Procedure, is re- 
quired to make findings of fact and conclusions of law to support his 

udgment in a nonjury case.*® The determination as to the relief to 


granted is a bitterly contested phase of trial. The court’s final order: 


must carefully spell out the practices sought to be curbed and, with 
clarity, disclose the reasons that justify injunctive relief.” 

Since direct appeal to the Supreme Court is permitted in antitrust 
cases brought by the Government,” the litigated antitrust action pro- 
vides the Supreme Court an opportunity to establish precedent that 
gives consent to the meaning of the antitrust law. The Supreme Cou 
through the exercise of its appellate jurisdiction, is able in litigat 
cases to preserve the flexibility in the antitrust laws that is needed to 
meet changing economic conditions. 

The present procedures for settling antitrust actions by means of 
consent decrees entails none of these detailed safeguards.®* As a con- 
sequence of the stoppage in the growth of judicial precedent, business 
and the bar are deprived of an opportunity to ascertain whether, in 
fact, the practices attacked in the Government’s complaint are illegal. 
Antitrust: enforcement, officers, also, are deprived of a yardstick by 
which to measure comparable activities in other industries. 

Thus it is apparent that what has happened under the current. con- 
sent decree procedures is that the judicial,function has been super- 
seded by an administrative procedure in which there are no administra- 
tive rules to safeguard the interests of the public or the interest of 
parties not privy to the Government’s case. e consent decree prac- 
tice has established an orbit in the twilight zone between established 
rules of administrative law and judicial procedures. 


Tn all actions tried upon the facts without a jury or with an advisory jury, the court 
shall find the facts specially and state separately its conclusions of law thereon and direct 
oe satry of the appropriate judgment * * *’ Rule 52 (a), Federal Rules of Civil 

‘ocedure. 

“Every order granting an injunction and every restraining order shall set forth the 
reasons for its issuance; shall be specific in terms; shall describe in reasonable detail, 
and not by_ reference to the complaint or other document, the act or acts sought to be 
restrained * * *” Rule 65 (4), Federal Rules of Civil Procedure, 

® Direct appeal lies from the district. court to the United States Supreme Court in 1 
United States under the Sherman Act (32 Stat. 823 (1903), 15 

St At the hearings, Assistant Attorn General Hansen stated: “Absent from such 
decrees are findings of fact as indicated by the chairman, as well as the rationale under- 
tying adoption of any one provision. 

“Thus, lawyers intent on counseling clients within the law gain little suecor from the 
vacuous algebra of occasional consent provisions. By thus cramping the rule of prophy- 
lactic antitrust, overemphasis on consent procedures may harm enforcement efforts.” 
Hearings, p. 23. [Emphasis supplied.] 
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Enforcement 

An outstanding feature of the Judgment Section’s enforcement of 
antitrust judgments, whether secured through litigation or by consent 
of the — is the complete absence of p ures to bring auto- 
matically to the attention of the Antitrust Division instances where 
defendants fail to comply with the requirements of a judgment. Not- 
withstanding the fact that the hedelinass an antitrust judgment, in addi- 
tion to circumscribing the activities of the defendants, affect activi- 
ties throughout the industry, the Antitrust Division relies upon the 
same surveillance procedures for an industry subject to the terms of the 
consent decree that it uses in an industry which has had no history 
of antitrust litigation. Thus, unless the Antitrust Division either 
receives a complaint from persons who have been injured by acts of 
the defendants, or incidentally gets notice from perusal of trade 
journals, or secures information during the course of an industry 
survey undertaken for another purpose, it does not know whether the 


defendants are complying with the provisions of the consent decree. 


The Antitrust Division has devised no procedures by which de- 
fendants’ conduct that transgresses the requirements of a consent de- 
cree ** is brought to its attention as a matter of routine. 

In a few instances the provisions of a consent decree provide for 
the submission of reports to the Attorney General which may alert 
the Antitrust Division to instances of noncompliance with the require- 
ments of a judgment. This device, however, is infrequently used. 
More frequently, consent decrees contain a provision that affords rep- 
resentatives of the Attorney General visitorial rights in order to 
examine the books and records of the defendant in aid of enforce- 
ment of the decree. The visitorial provision is of little value unless 
it is used. In the absence of a method to bring instances of noncom- 
pliance to the Attorney General’s attention, it is seldom invoked. 

The press of budgetary limitations may explain the failure of the 
Antitrust Division to devise adequate procedures for surveillance of 
industries that are subject to the terms of an antitrust judgment. 
Limited nnel, already overburdened with negotiations for new 
consent f seg have little opportunity to devote sufficient attention 
to the vast ooh of enforcing the terms of the more than 400 out- 
standing judgments. 

This situation, although it may be thus explained, nonetheless is 
a serious deficiency in the administration of the antitrust program 
of the Department of Justice. It is essential that adequate enforce- 
ment procedures be devised, and that sufficient personnel be assigned 
to effectively implement their provisions. Consideration, also, should 
be ~ to inclusion in future consent decrees of provisions, similar 
in objective to the reporting requirements in the oz/ pipe line consent 
decree, which would provide the Attorney General with some notice 
of defendants’ activities under the judgment. 

As the matter now stands, consent decrees, if they have been obeyed 
at all, are largely self-enforcing. This is indicated by the fact that, 
from the passage of the Sherman Act in 1890 until the date of the 
hearings in October 1957, a total of only 31 criminal or civil contempt 


® Hearings, pp. 435, 427b. 
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proceedings had been brought to enforce all judgments, both litigated 
and consent, that had been entered in Government antitrust suits. 

Fourteen judgment enforcement proceedings have been brought 
since 1953. Assistant Attorney General Hansen — out that, 

rior to 1953, because judgment negotiation received major attention 
ess than 50 percent of the workload of the Judgments Section involved 
the handling of postjudgment problems. He estimated that the Judg- 
ments Section now devotes at least 90 percent of its time to enforcement 
problems.** Notwithstanding this substantial increase in enforce- 
ment activities in recent years, it is clear that the Antitrust Division’s 
procedures and staff continue to remain woefully inadequate for the 
uirements of its judgment enforcement responsibilities. 

o a major extent, the personnel of the Judgments Section deal 
with decree enforcement problems on an administrative basis. Little 
recourse is had to judicial assistance in interpretation and compliance 
with the requirements of the judgment. Accordingly, in this activity 
the Antitrust Division has undertaken a system of industry super- 
vision and regulation. 

Since the primary responsibility of the Department of Justice is to 
serve as counsel for the Government in the conduct of litigation, the 
facilities of the Department are neither devised for, nor readily 
adaptable to, an administrative undertaking of this nature. As a 
consequence, the personnel in the Antitrust Division must attempt to 
supervise business activities on the basis of incomplete knowledge and 
a lack of familiarity with the operating details of the industry 
concerned. 

In his testimony at the hearings, Assistant Attorney General Hansen 
described the general procedures employed by the Judgments Section 
to enforce the provisions of a consent decree. The normal procedure, 
when a question arises as to the interpretation of the provisions of a 
consent decree, is for the defendant to contact the Antitrust Division 
and discuss the problem. If the matter cannot be satisfactorily re- 
solved by the staff, a request for a formal interpretation by the Depart- 
ment of Justice of the provision involved may be submitted. Under 
current practice, the Department considers itself obligated to render 
its own construction of the decree if so requested.** If defendants 
are not satisfied with the Government’s interpretation of the document, 
recourse to the courts may be had for judicial construction of its 
provisions. 

Congress has provided an additional method for policing antitrust 
consent decrees that have been negotiated by the Department of Jus- 
tice. Section 6 (c) of the Federal Trade Commmiiaiets Act authorizes 
the Attorney General to require the Federal Trade Commission to 
make investigations of the manner in which defendants have complied 


& Hearings, p. 434. This includes four proceedings to enforce the Oil 3 ae Line consent 
decree. Since the hearings, the Government has instituted one additio proceeding, to 
enforce the Paramount decree. 

Hearings, p. 434. 

Hearings, p. 25, et 

% Hearings, p. 26. “We consider that we are obligated to give to any defendant our 
construction of a judgment which binds him as it applies to a particular set of facts.” 
(Testimony of Assistant Attorney General Hansen.) 
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with the provisions of any antitrust decree. In only one instance, 
however, has the Attorney General invoked this power.” 

The Federal Trade Commission is the repository of a vast amount of 
detailed information about business practices in numerous industries. 
In certain industries it has qualified personnel and business informa- 
tion which cannot be duplicated in the Department of Justice. In 
addition, the Commission has general powers of investigation, includ- 
ing subpena authority, that are not available to the Antitrust Division. 
The present liaison arrangements between the Antitrust Division and 
the C, however, do not include the utilization of the assistance 
available in the FTC for enforcement of antitrust consent decrees, 
The Antitrust Division’s potgnent enforcement program would be 
materially assisted if the liaison were broadened in this regard and 
the authority contained in section 6 (c) utilized. 

The facilities of the Commission also are available to the Attorney 
General to assist in the formulation of the terms of injunctive relief 
in antitrust cases. Section 6 (e) of the Federal Trade Commission 
Act contemplates that the Department of Justice will utilize the 
Commission in investigations and to prepare recommendations for 
appropriate and necessary relief in antitrust equity cases.*° Accord- 
ing to the Department of Justice, however, there have been no in- 
stance where the Federal Trade Commission has been requested by 
the Attorney General to undertake investigations for this purpose.” 

These express enactments apd were designed to supplement 
the antitrust activities of the Department of Justice with the compre- 
hensive investigatory process that has been granted to the Federal 
Trade Commission. | It is regrettable that the Attorney General thus 
far has virtually ignored these powers. Utilization of the authority 
contained in section 6 (c) and section 6 (e) of the Federal Trade 
Commission Act undoubtedly would reduce the need for any legisla- 
tion to grant the Department of Justice authority compulsory to 
issue a so-called civil investigative demand for compulsory delivery 
of documents.*+ It would also reduce the difficulties presented by 
limited appropriations to the Antitrust Division and would increase 
the effectiveness of the Department of Justice’s consent decree 


program. 
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RESULTS OF THE CONSENT DECREE PROGRAM 


At the hearings, Assistant Attorney General Hansen underscored 
the. benefit, in, savings, in both time and- money, that results from the 
Antitrust of consent, settlement procedures, Time thus 
conserved. permits the Antitrust Division to apply its limited energies 


enever a final decree has mn en against any defendant corporation in 
suit brought by the United States to prevent ona any ak she 
Acts, to make a Easton oat upon its own initiative, of the manner.in which the decree has 
been or is being carried out, and upon the application of the Attorney. General it shall be 
its duty to make such investigation. It shall transmit to the Attorney General a report 
embodying its findings and recommendations as a result of any such investigation, and the 
report shall be made public in the discretion of the commission.” e Hearings, p. 427. 
fs ta p. 427a, United States v. American Optical Co. et al.; Civil ‘Action 10-391, 


* Hearings, p. 427a. Sec. 6 (e) reads as follows: 

“Upon the application of the Attorney General, to investigate and make recommendations 
acts, in order tha e corporation may thereafter main 80 zation, managemen 
and conduct of business in accordance with law.” — ‘ orgie 

© Hearings, p. 427a. 

® Hearings, p. 278. 
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upon a broader scale and to keep under surveillance more segments of 
the American economy than would otherwise be possible. 

Another result of the consent settlement program is that the Anti- 
trust Division has been able to secure relief in consent decrees that 
it would not have obtained in litigation. Unlike the situation that 
prevails in a litigated proceeding, where time and energy is consumed 
on procedural disputes and on the framing of issues in accordance 
with rigid tradition, the lack of formality in the negotiations which 
precede a consent settlement permits the parties to address themselves 
to the substantive matters involved in the particular case. 

In some cases the difficulties that surround trial of economic issues 
would have prevented the Antitrust Division from proving the viola- 
tion and its business effects. In other cases, the type of relief needed 
in the context of the particular fact situation had not been established 
by definitive court precedent. Consent. decrees, for example, con- 
tained provisions for royalty-free patent licensing a number of years 
before the courts granted such relief in a litigated judgment. In 
order to avoid trial, defendants had been willing to agree to such 
relief even though judicial precedent then did not afford a, basis.** 

This aspect of consent settlement negotiations has been criticized 
as an abuse of power. At the hearings, Assistant Attorney General 
Hansen, for example, stated : * 


Quite recently a commentator observed that “the royalty 
free licensing provision is only one situation in which the 
Government has been subject to the charge of ‘going beyond 
existing law’ * * *.” e Attorney General’s Committee 
report of a few years ago could not reach accord on this 
subject. 

In his study of consent decrees, William R. Peterson criticized the 
Government for seeking relief which it would not be entitled to under 
existing law. He stated: 


In going beyond existing law such consent decrees are 
unfortunate. While it ma :. considered desirable in a given 
case to enforce what might be considered to be reasonable 
courses of business conduct in competition, nevertheless such 
decrees constitute law enforcement of nonexistent laws. 
Changes in law should come from Congress or from a court 
acting after full hearing and within the framework of ex- 
isting statutes and precedents. 


With respect to these criticisms, Judge Hansen stated that the Anti- 
trust Division does not demand relief that has been held by the Su- 
preme Court to violate fundamental law. In doubtful areas, how- 
ever, he pointed out that the Division attempts to devise consent 
decree provisions that are needed to correct the particular business 
arrangements that have been challenged. If the defendants con- 


@TIsenbergh and Rubon, Antitrust Enforcement Through Consent Decrees, 53 Harv. L. 
Rey. eeeaens (1940). See also hearings, p. 431. 
earings, 


. 431. 
* Peterson, Sonaent Decrees: A Weapon of Antitrust Enforcement, 18 U. Kansas City 
L. Rev. 34, 50 (1950). 
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ceive the Government’s request as an abuse of power, they are free to 
litigate the issue. In this connection he stated : * 


* * * Of course, we try—as would the court—to fit the 
decree provisions to the particular needs of an industry. This 
attempt is by way of joint prediction by the Government and 
the defendant that the court would accede to the provisions. 
If the defendant is convinced that the Government’s judg- 
ment in this is incorrect, forcing him to proceed to trial to 
vindicate his beliefs does not seem too harsh. 


In order to demonstrate how effective consent decrees have been 
to restore competition and to correct the evils which had been attacked 
by the Government in its complaint, Assistant Attorney General Han- 
sen focused on the competitive aftermaths of the consent decrees in 
the Hastman Kodak case and the /nternational Business Machines 
ease.*° The Kodak case is an example of the Antitrust Division’s pre- 
filing negotiation procedure. The complaint sought the abolition of 
Eastman Kodak’s monopoly of amateur color film processing and the 
company’s practice to control the resale price of its color film by fair- 
trade contracts. The consent decree required Eastman to cancel its 
resale price maintenance contracts and enjoined their use in the future. 
In addition, the consent decree prohibits Eastman to sell its color film 
with a processing charge in the sale price, and to tie the sale of film 
to its processing. Eastman is required to grant, upon request, licenses 
on reasonable royalties to relevant processing and material patents. 
The decree also requires Eastman to make available technical manuals 
that describe its color film technology, and provides for the exchange 
of technical information through consultations with technical person- 
nel of Eastman Kodak. At the hearings, Mr. Hansen described the 
effects of this consent decree as follows : 


There were predictions by trade journals that druggists 
would profit by an resents use of color films and because 
they necmally act as agents in the color-film finishing process. 
Of course, photofinishers were also aided because they were 
permitted to compete for the color finishing business for- 
merly controlled by Eastman alone. Within 4 months of the 
decree 9 regional or national firms had announced plans or 
actually begun to seek business in color finishing. Eighteen 
months after the judgment 8 companies had made invest- 
ments of over $100,000. Of these 1 had invested $650,000 
and 2 firms had invested more than $1 million. In addition, 
innumerable small-business men were expected to seek the 
local finishing business. One company which served about 
125 dealers in New York City soon after the decree an- 
nounced an —e of $70,000 to buy equipment from 
Eastman. In this case, then, settlement negotiation produced 
a decree which permitted the defendants to conduct their 

- business reasonably and profitably and at the same time 
created and stimulated competitive conditions where before 
there had been none. 
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In the 7B¥M case, Mr. Hansen stated that the complaint charged 
that IBM owned more than 90 percent of all tabulating machines and 
sold approximately 90 percent of all tabulating cards used in the 
Unite Bates. According to the complaint, IBM had excluded other 
manufacturers of tabulating machines and cards in the industry and 
had cramped the growth of independent service bureaus. Although 
several means allegedly were used to achieve monopoly, the primary 
element in its scheme centered around IBM’s refusal to sell its ma- 
chines. Mr. Hansen stated that the purpose of the consent decree 
was to ‘dissipate the fruits of IBM monopoly by spurring the entry 
of new machine manufacturers. In this connection fhe said _ 


* * * This was accomplished by making it possible for 
users and prospective users of the machines to purchase and 
own them upon reasonable terms. Also important to our goal 
are judgment provisions giving all members of the tabulat- 
ing industry complete access, at reasonable royalties, to all 
existing IBM patents and applications, relating to all of 
IBM’s tabulating and electronic machines. Further openin 
up trade is an injunction against IBM’s former practice o 
requiring any lessee or purchaser of a machine to have it 
repaired by or purchase parts from IBM. Beyond these pro- 
visions the judgment requires that licenses under existing 
patents to make, have made, use and vend tabulation cards 
and/or tabulating card machinery, shall. be royalty, free. 
And, IBM is obliged to furnish technical information regard- 
ing its complete line of tabulating machines. Should this 
program for relief prove ineffective, a sword of Damocles 
provision requires IBM to divest itself after 7 years of any 
part of its manufacturing capacity which would then be in 
excess of 50 percent of the total capacity in the United States 
unless IBM can show that substantial competitive conditions 

exist or that divestiture is not appropriate. 10 

Within less than 6 months of the judgment several com- 
panies had indicated: that they planned to enter the business 
of (1) manufacturing and selling tabulating machines, (2) 
repairing and maintaining those machines, (3) manufactur- 
ing tabulating cards, and (4) preparing, via service bureaus, 
accounting and statistical information on a fee basis. 


The committee has not undertaken detailed investigations of either 
the Lastman Kodak decree or the JBM decree, which Assistant Attor- 
ney General Hansen cited. Accordingly, the committee is not in a 
position to assess independently the efficacy of these two decrees. 

In its investigation, the committee requested the Department of 
Justice to describe al] cases where, in the judgment of the Antitrust 
Division, entry of a consent, decree had helped small business. In 
response to this request, the Antitrust Division advised that neither 
available appropriations nor manpower has permitted a survey “* * * 
to determine specifically how many small businesses have availed 
themselves of the numerous benefits of antitrust judgments.” The 
Antitrust Division stated, however, that all antitrust judgments either 


® Hearings, pp. 433 and 434. 
® Hearings, p. 97. 
% Hearings, p. 3750. 
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directly or indirectly assist small business concerns by the removal 
of restrictive obstacles either to their full participation in the industry 
involved, or to market access and sources of supply. In its statement, 
the Antitrust Division listed seven situations in which consent decrees 
benefit small business. In addition to the Eastman Kodak situation, 
this list included reference to decrees that required compulsory patent 
licensing and prohibited exclusive dealing arrangements.” 

Although in some cases the relief obtained in a consent decree may 
be adequate to restore competition to the affected industry, the negotia- 
tion and settlement procedure has long been criticized for its inherent 
danger that the Government will compromise its position to such an 
extent that the remedies will be valueless. Although the Antitrust 
Division views a negotiated settlement as a case won, and the consent 
judgment may be proclaimed as a great victory over antitrust vio- 

ators, if, during the course of negotiation, the Government has com- 
promised its economic objectives for the sake of expediency, the relief 
obtained will be ineffective to realize the objectives of the antitrust 
laws and to correct the conditions that were attacked by the Govern- 
ment in its complaint. This problem was presen in both the 
A. T. & T. consent decree and the oil pipe line consent decree, which 
the committee examined in detail. In each of these cases, for the 
reasons set forth at length in this report, the consent decrees have 
had little value as instruments of antitrust policy. Indeed, in 
the o#l pipe line consent decree, the Government obtained no antitrust 
relief notwithstanding the fact that the subject matter of the con- 
ferences between the Government and the industry representatives 
throughout virtually the entire period of negotiations concerned the 
settlement of the antitrust issues that were alleged in the 1940 oil 
cases. 
In addition to the compromise of adequate relief, consent settle- 
ments of antitrust cases result in a substantial lessening, if not the 
virtual elimination, of the deterrent effect the antitrust laws have 
on business operations. In the first place, a consent decree all but 
removes the possibility that a company, if it undertakes a program 
of doubtful legality, will be held liable for resulting injuries to com- 
petitors in Sporto treble damage suits. 

Section 4 of the Clayton Act gives a right of action to any person 
who has been ay in his business by reason of anything forbidden 
in the antitrust laws and entitles him to recover three times the dam- 
ages he has sustained, plus the cost of suit and reasonable attorneys’ 
fees. Under section 5 of the Clayton Act, a final judgment in a 
case brought by the United States, may be used in private treble 
damage actions as prima facie evidence against the defendant as to 
all matters which the decree would be an estoppel as between the 
parties. However, a consent decree cannot be used for this purpose. 

Treble damage actions by private Pca ps have become increas- 
ingly important as an auxiliary method of enforcing the antitrust 


Hearings, 8751. 

7 38 Stat. 731 (1914), 15 U.S. C., sec. 15 (1952). With respect to private actions sec. 4 
reads as follows: 

“That any person who shall be injured in his business or property by reason of anything 
forbidden in the antitrust laws may sue therefor in any district court of the United Btates 
in the district in which the defendant resides or is found or has an agent, without respect 
to the amount in controversy, and shall recover threefold the damages by him sustained, 
and the cost of suit, including a reasonable attorney’s fee.” 


909 (1952) {$94 ,574) ; Pennsylvania Motor Truck Assoc. v. Bas 
ference (BD. D. 
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laws. While during the first 50 years of antitrust enforcement, only 
13 suits were won by private suitors in treble damage actions, the 
postwar period has seen the [eho litigant emerge as a very signifi- 
cant adjunct of antitrust administration, Much of the success of 
the private antitrust action, however, has in turn been due in large 
measure to the antitrust litigation of the United States Government. 
It has been estimated that approximately three-fourths of all private 
suits have followed in the wake of victorious Government actions 
in fully litigated cases.” 

In recent years the damagés assessed in private actions for viola- 
tions of the antitrust laws have been substantial. The danger that 
its activities may ultimately subject a company to treble damages, 
accordingly, has become an important consideration by corporate of- 
ficials in the conduct of their affairs. Although the maximum penalty 
that may be imposed upon conviction of an antitrust violation is 
$50,000 for each count in the indictment, in some private actions, 
recovery has approached the million-dollar figure. In the Prookside 
Theater case, for example, the damages amounted to $1,125,000." 

It is clear that the substantial immunity from private antitrust 
actions is a primary consideration in defendants’ willingness to ne- 
gotiate consent decrees. In 1954 Assistant Attorney General Barnes 
advised the antitrust Jaw section of the American Bar Association : 


* * * from the defendants’ point of view encouragement to 
enter consent judgments stems, in major part, I suspect, from 
section 5 of the layton Act * * * As a practical matter, 
avoidance of treble damage suits may be a real motive for 
defendants’ entering a consent judgment.*° 


Assistant Attorney General Hansen, on March 4, 1958, acknowl- 
edged that it would be impossible in some cases to obtain consent 
decrees if the defendants did not thereby secure protection from 
private treble damage actions. Hestated:% 


_Mr. Hansen. That. [consent decree} is not introduced as 
prima facie, and, frankly, because of that we are able to get 
many very effective consent decrees which we probably would 
not otherwise get. For example, had we introduced: any evi- 
dence at all in the Safeway case, I am convinced we would 
not have a consent decree. Had we introduced any evidence 
at all in the United Fruit case, I am satisfied we would not 
have had a consent decree. 


Treble damage actions by private parties were intended by Con- 
gress not only to penalize law violators, but, also to constitute an 


™ See Hearings, p. 22. A more recent approximation indicates that 90 percent of all 
private treble damage actions have been the aftermath of successfully prosecuted Govern- 
ment suits. See hearings before the Senate Select Committee on Small Business on the 
Antitrust Enforcement in Protecting Small Business, 85th Cong., 2d sess., 
™ 69 Stat. 282 (1955), 15 U. S. C., sees. 1 and 2 (1958), seq. 
™% Brookside Theater Corporation vy. 20th Century Fox Film Corp., 193 Fed. 2d 896, 48th 
Circuit (1952). See also: Bigelow v. RKO Radio Pictures, 327 U. 8S. 251 (1946 
($360,000) ; Story Parchment Co. vy. Paterson Co., 282 U, S. 555 (1931) ($195,000) ; M 
waukee Towne Corp, v, Loew’s, Inc., 190 F. 2d 561 (7th Cir. 1951), cert. denied 342 U. 8. 
ern Railroad Pres. Con- 
‘a. 1958) ($652,047);; Kiefer-Stewart Co. v. Seagram & Sona, 182 F. 2d 
228 (7th Cir. 1950), reversed 340 U. 8. 411 (1951) ($975,000). 
7 Stanley N. Barnes address before the American Bar Association spring meeting, 1954. 
7 Hearings, The Role of Private Antitrust Enforcement in Protecting Small Business— 
1958, Senate Small Business Committee, 85th Cong., 2d sess., p. 128. 
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important auxiliary enforcement measure in antitrust administration, 
as well as a vital means of redress for private citizens to recoup losses 
that result from the activities of antitrust violators. Enforcement of 
the antitrust laws by means of private treble damage actions, therefore, 
in the public interest, should be encouraged."® 
_ Because of the protracted nature of antitrust litigation, with the 
expense and complexity of proof of the legal and economic issues 
involved, it is difficult at best for a private citizen to prosecute to 
conclusion an action under the antitrust laws. When the private liti- 
gant is deprived of the use of the Government’s decree as prima facie 
evidence, moreover, a private action becomes virtually impossible to 
maintain. The almost inevitable consequence of the acceptance of a 
consent decree by the Department of Justice in an antitrust action, 
therefore, is to reduce the effectiveness of section 5 of the Clayton 
Act and to deprive private suitors, who have been injured by unlawful 
conduct, of their statutory remedies under the antitrust laws. 
Another result of the consent settlement procedures, which also 
diminishes the deterrent effect of the antitrust laws on business opera- 
tions, is the fact that negotiated settlements permit defendants to 
avoid much of the unfavorable publicity that usually attends anti- 
trust litigation. Although the filing of a consent decree against promi- 
nent companies is noted in the press, coverage is minimal in com- 
parison with the publicity that surrounds vigorously contested anti- 
trust litigation during the lengthy course of a trial. At the hearin 
Judge Hansen commented upon the effect on business operations o 
wt publicity in antitrust litigation. Judge Han- 
sen 


Ju Barnes has referred to one impressive exam- 
ple: * * In the recent Tennessee Electrical Contrac- 
tors case, Chattanooga journals each day of the 2-week trial 
headlined details of the defendant’s all antitrust abuses. 
In that same city in the liquor cases, there was, in fact, so 
much comment in the public press that the court continued 
the imposition of sentence for 2 months, and on March 23, 
1956, fined defendants $34,000 and placed 8 on 1-year proba- 
tionary sentences. This had double headlines on the first 
page. In some instances, this publicity, largely avoidable in 
: —— settlement, may prove as damaging as the remedy 

ecreed. 


The purpose of the antitrust laws is to deter future violators as 
well as to remedy abuses that have occurred in the past. As a de- 
terrent, however, the antitrust laws are weakened when the chances 
that a suspected violator will be brought to trial are but 1 out of 4. 
Widespread employment of the consent decree as a method for 
dealing with antitrust violations, accordingly, tends to convert anti- 
trust violation into a calculated businéss risk. The risks involved in 
violating the law are more readily taken. 


%® Chief Justice Warren in Lawlor v. National Screen Services, 349 U. S. 322, 329 (1955) 
ted: “9 9 © particulaxty is this so in view of the public interest in vigilant enforcement 
of the antitrust laws through the instrumentality of private treble damage actions.” 
% Hearings, p. 432. 
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_ Corporate officers realize that violations of the antitrust laws, if 
discovered, will occasion no greater penalty than a written promise 
in the form of a consent decree not to err again. On the other hand, 
when the corporate officer is aware that, if the proposed course of 
action is challenged, his company will be subjected to the unfavorable 
publicity that attends an antitrust trial, and in the event that the Gov- 
ernment prevails, his company will be liable for substantial damages 
to all of his competitors who may have been injured in the course 
of the violation, an entirely different business judgment is involved. 

These potential dangers undoubtedly would make corporate offi- 
cials hesitant to undertake economic programs after counsel had ad- 
vised that they ultimately may be found in violation of the require- 
ments of the antitrust laws. When the corporate official, however, 
knows that the probabilities are that, if detected, the entire matter 
can be concluded amicably, with no notoriety, and with little danger 
of resultant private antitrust actions, there is virtually nothing to 
lose and everything to gain from undertaking the questionable pro- 
gram. Large-scale use of the consent decree to conclude antitrust 
suits instituted by the United States, therefore, amounts to an invita- 
on to corporate officers to undertake programs that may violate the 

aw. 

Another result of the consent settlement procedures is found in the 
secrecy which, under present procedures, surrounds the entire pro- 
gram. Although competitors of the defendant who are not parties 
to the Government action may be affected by the terms of the con- 
sent decree, as the consent decree program is now administered, 
these competitors are unable to ascertain whether or not the Govern- 
ment adequately has protected their interests, Since he is excluded 
from the negotiations, and is given no notice when a consent decree 
that affects his industry is to be submitted to the court, the nonparty 
to the Government’s action cannot discover the effects of the consent 
decree’s provisions until after it has become operative. 

The element of secrecy that surrounds the entire consent-decree 
program is contrary to the general policy, established by Congress, that 
antitrust enforcement proceedings shal be public. Congress, in 1913, 
considered the public or judicial purpose to be served by secrecy in 
antitrust proceedings. As a result of its consideration, Congress 

uired that in the taking of depositions of witnesses for use in any 
civil trial under the Sherman Act, “* * * the proceedings shall be 
open to the public as free as our trials are in open court; and no order 
excluding the public from attendance in any such proceeding shall be 
valid or enforcible.” *° The House Committee on the Judiciary, in 
its report, stated : ** 


Everything pertaining to our courts should have the 
greatest publicity. Secret hearings would surround our 
courts with a mystery of doubt and eventually bring them into 
disrepute. If our courts are to retain the confidence and 
respect of the country generally, their conduct must be entire- 
ly from any suspicion of star-chamber proceedings. 

During the consideration of this legislation, the Attorney General 
opposed secrecy in antitrust proceedings because, when publicity sur- 


8 37 Stat. 731, March 3, 1918; 15 U.S. C. 30. 
© H. Rept. 1356, 62d Cong., 3d sess., p. 2. 
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rounded the Government’s action, it invariably developed useful infor- 
mation.*? In the debates on the bill, Representative Clayton, then 
chairman of the House Committee on the Judiciary, emphasized that 
an antitrust suit “* * * is not between private parties * * * it is 
peculiarly a public matter.” ** 

These strong denunciations of secret judicial proceedings concerned 
only the taking of testimony under oath. This is merely one of the 
initial steps that contributes to the ultimate judgment. It is taken 
far in advance of the final judgment, and is less powerful in its effect 
than the judgment itself, which directly affects private rights. 

In the consent-decree program, however, the entire procedure, after 
the filing of the Government’s complaint, is secret except for the 
relatively brief period when the decree physically is presented to the 
court for adoption. It would seem that complete secrecy contravenes 
the spirit of the 1913 Act to a much greater extent than the mere hear- 
mgt evidence behind closed doors at the taking of a deposition. 

he committee does not suggest that it would be necessary, or even 
appropriate, that competitors of defendants, who are not parties to the 
vernment’s suit, should participate in the negotiations between the 
Department of Justice pel the defendant. The committee believes, 
however, that. the Department of Justice should devise procedures 
which would assure such competitors a greater participation in the 
reparation of the terms of a consent decree than are now provided 
'y the sporadic discussions which the Department of Justice on 
occasion initiates. 

At the hearings, Assistant Attorney General Hansen advised that 
the Division has followed the practice in the formulation of the pro- 
visions of a consent decree of obtaining, where appropriate, the views 
of competitors, suppliers, and customers of the defendant.** Such 
consultation, however, only occurs in those cases where the Department 
of Justice discovers it needs additional information. No procedure 
is provided by which affected nonparties are apprised of the terms 
of the proposed decree so that they may come forward with informa- 
tion and take appropriate action to protect themselves. One method 
by which this situation could be remedied would be for the Antitrust 

ivision, after conclusion of the negotiations with the defendants, to 
give general notice to the trade, After lapse of a waiting period of 
sufficient duration for all affected parties to make their views known to 
the Department, the decree could then be submitted to the court. Ex- 
amination and analysis of the terms of the proposed consent decree 
would enable all affected parties to advise the court of its probable 
effects on their operations. 

Although its investigation has disclosed serious deficiencies in the 
administration of the consent-decree program of the Department of 
Justice, and a weakening in antitrust enforcement as a result of ex- 
cessive use of negotiated settlements, the committee does not believe 


82 House Debates, February 3, 1913, 62d Cong., 8d sess. ; 49 Congressional Record pt. 3, 
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ss Hearings, p. 482. Notice to an industry, however, had been given in only one ¢ase. 
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that consent decrees should be eliminated entirely from the Antitrust 
Division’s. program. Most of the deficiencies can be cured by less 
drastic corrective steps. — 

While it is difficult. to establish numerical restrictions on the pro- 
portion of consent decrees which the Department of Justice should 
accept in its antitrust enforcement program, the committee considers 
that currently there are too many consent decrees in relation to liti- 
gated judgments. For many years the Department of Justice has 
terminated approximately 75 percent of all its equity actions by nego- 
tiated settlements. In the last 2 years the proportion has gone even 
higher. In order that the deterrent effect of the antitrust laws may 
be realized and growth in judicial precedent assured, a greater propor- 
tion of litigated judgments is required. 

In its effort to iva the relative proportion of consent decrees to 
litigated judgments, consideration should be given by the Depart- 
ment to the type of issues involved and the economic significance of 
the proceeding. When novel questions of law are presented, or, when 
the Government’s complaint attacks the structure and operations of 
dominant corporations that determine the standard of conduct for an 
entire industry, only in the most extreme situation should a negotiated 
settlement be undertaken by the Government. Compromise of the 
Government’s position in such a case is not warranted, and a consent 
decree should only be assented to by the Government when the defend- 
ants agree to all of the relief which the Department of Justice be- 
lieves is essential to reestablish competition, eliminate the conditions 
which caused the Government to institute its action, and to dissipate the 
fruits of monopoly. 

Revision of the current antitrust consent decree procedures utilized 
by the Department of Justice is essential. It is appropriate that the 
Attorney General be given an opportunity, first, to accomplish this 
revision through changes in the rules that govern the administration 
of his Department. If the Attorney General fails to act, however, 
or, if the changes he institutes are inadequate, Congress should, by 
legislation, establish mandatory procedures and standards of conduct 
for this area. 

Revision of consent decree procedures should provide public notice 
of the terms of the consent decree and a waiting period after there has 
been agreement between the Government and the defendant. During 
the waiting period private parties, who may be affected by the terms 
of the decree, should be given an opportunity to intervene in the Gov- 
ernment’s case in order to present their objections to the court for its 
consideration. 

When the Department of Justice presents a consent decree to the 
court for its approval, it should be accompanied by an opinion that 
would set forth the facts involved, the defendant’s position, the mean- 
ing of the terms of the decree, and the reasons that form the basis for 
the Department’s acceptance of the particular compromise. These 
procedures would go far to insure against arbitrary action in the con- 
sent disposition of antitrust litigation. 


ae 
aay 
4 
: 
“ag 
\ 


28 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


In addition to legislation needed to accomplish effective revision of 
the Department of Justice’s consent settlement procedures, the com- 
mittee recommends that Congress consider an amendment of section 5 
of the Clayton Act to give the court, in an antitrust case, discretion as 
to whether or not the consent decree would be available for use by pri- 
vate litigants to establish a prima facie case in treble damage litigation. 
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CHAPTER II 
A. T. & T. CONSENT DECREE 


INTRODUCTION 


On January 24, 1956, by consent of the Attorney General, the 
Federal district court in New Jersey entered a final decree settling 
the 7-year-old antitrust an which had sought judicial separa- 
tion of the American Telephone & Telegra h Co, and its wholly 
owned manufacturing subsidiary, Western Electric Co., Inc? On 
the one hand the decree has been characterized by top-ranking officials 
in the Justice Department’s Antitrust Division as “one of the most im- 
portant in antitrust history”; a “major victory” for the Government 
and “miraculous” from the Government’s standpoint.? Contrariwise, 
a widely read business publication has commented that the “antitrust 
consent decree against American Telephone & Telegraph Co. hailed 
last week by Government attorneys as a ‘major victory’ * * * turned 
out on second look to be hardly more than a slap on the wrist for the 
biggest corporation in the world.” * 

n face of these conflicting claims one thing is certain, namely, the 
far-reaching importance of the basic issue in the case—monopolization 
of the manufacture and sale of telephone equipment—to the admin- 
istration and enforcement of the antitrust laws. 


Economic status of A.T.&T. 

Adding to the significance of the case are the nature and volume 
of the defendants’ business. To borrow from largely undisputed 
allegations of the complaint* on this score, since 1900 A. T. & T. 
has been an operating, holding and service corporation composed 
of a series of corporate subsidiaries and departments, with the 
A. T. & T. at the apex of the system, supervising and controlli 
its entire operations. This es of corporate subsidiaries an 
SI is commonly refe to as the “Bell System.” 

. T. & T. owns, controls and directly operates, through its qn 
lines department, more than 98 percent of the facilities used in the 
rendition of long-distance telephone communication service in the 
United States. Through corporate subsidiaries, corporate stock own- 
ership and contracts, it owns and confrols the dominant companies 
and approximately 85 percent of all the facilities used in the rendition 
of local telephone communication service in the United States. Fur- 


1United States v. Western Electric Company, Incorporated and American Telephone & 
Telegraph Company, Civil Action No. 17-49 (D. Ct. N. J.). The complaint is reprinted in 
part II (American Telephone & pee poe: Co.); hearings before the Antitrust Subcommittee 
of the House Committee on the Judiciary on the Consent Decree Program of the Depart- 
(85th Cong., 2d) sess.), p. 1719 (cited hereinafter in this chapter as 
e . 
2 New York Times, January 25, 1956. 
* Business Week, February 4, 1956, p. 26. 
* Complaint, pars. 41-47 ; hearings, pp. 1731-1735. 
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ther, A. T. & T. conducts research work; makes manufacturing and 
engineering surveys in telephone, general communication and various 
noncommunication fields; owns and controls a predominant number 
of patents relating to telephone, telephone equipment, and communica- 
tion operations; owns more than 99 percent of the stock of Western 
Electric, a corporation which has an overwhelming percentage of 
the manufacture and sale of telephones, telephone equipment, and 
apparatus in the United States; and owns in equal shares with 
Western, the entire stock of Bell Telephone Laboratories, Inc., a 
corporation engaged in research work and experimental functions for 
the Bell System. A. T. & T. directly and through its corporate 
operating subsidiaries, controls telephone plant valued, as of Decem- 
ber 31, 1957, at more than $19 billion, utilizing over 52 million tele- 
ones. A. 'T’. & T. and its telephone operating subsidiaries have total 
annual operating revenues in excess of $6 billion. 
. The Bell ean owns and operates substantially all of the wire 
facilities used in the transmission of programs for radio and tele- 
vision broadcasting and all transoceanic two-way radio-telephone 
service in the United States. It also supplies facilities for a large part 
of press news and telephotograph service, and operates a nationwide 
teletypewriter exchange service. Approximately 85 percent of all 
facilities used in the rendition of local telephone service in the United 
States, including all such service in the large cities, are owned and 
operated by 22 subsidiaries of A. T. & T., all but four of which are 
a wholly owned by A. T. & T. 
ce Western Electric has been the manufacturing branch of the Bell 
- System since 1882 and is also the peychneing and supply branch of 
the «ee a is engaged directly in the manufacture, sale, and 
distribution of over 90 percent of all telephones, telephone apparatus, 
and equipment manufactured and sold in the United States. Of the 
remaining 10..percent. manufactured by others, a substantial part is 
produced. under contract with Western, in accordance with Western’s 
sea ications and prices, for Bell System use... Virtually all of the 

Bell System requirements for telephones, telephone apparatus, equip- 
ment, materials, and mpplies are purchased by, the operating com- 
panies from: Western. e only, notable exception is building mate- 
rials. In. addition, Western has manufactured and sold, either 
or through corporate subsidiaries, various types of nontelephone ap- 
paratus, such as teletype machines, sound motion-picture recordin 
and reproducing equipment, teletypewriters, submarine telephone an 
telegraph cable and public equipment... Together. with 
A., T.. & T., Western owns and controls a predominant. number of 
patents in the manufacturing fields in which it operates, 

_ In fields other than telephony, A. T. & T. and Western have 
dominated and controlled the furnishing of wire circuits and other 
facilities on which network radio and television broadcasting is de- 
pendent; the manufacture and licensing of submarine telephone and 
telegraph cables, and terminal apparatus used in connection there- 

with; and the development of multiple frequency broad-band cable, 
? including the coaxial type which serves to give the Bell System a 
dominant position in news, photo and television transmission in- 
volving the use of wire facilities. 
As of December 31, 1957, Western Electric had assets totaling 
approximately $1 billion, its gross income for that year totaling 
approximately $21, billion. 
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In terms of value of assets, A. T. & T. is by far the largest private 
corporation in the world. Its $16 billion of total resources as of the 
end of 1957 were more than twice those of the next ranking concern 
and more than eight times those of the country’s second largest utility.* 
Western Electric is the Nation’s 19th largest industrial corporation 
measured by value of assets and the 11th largest, measured by volume 
of sales,° | 
The complaint ; essential allegations 

The complaint filed by the then Attorney General Tom C. Clark 
on January 14, 1949, was based largely on the findings of a 669 page 
Report of the Federal Communications Commission on its Investiga- 
tion of the Telephone Industry in the United States* a 4-year in- 
vestigation authorized by the Congress * for which a total of $1,500,000 
was appropriated,® supplemented by additional investigation, inchud- 
ing numerous conferences between various members of the staff of the 
Federal Communications Commission * and members of the Antitrust 
Division staff. 

Fundamentally, the complaint charged that A. T. & T. and its sub- 
sidiary, Western Electric had been engaged in a continuing conspiracy 
to restrain and to monopolize and were monopolizing the manufac- 
ture, distribution and sale of telephones, telephone apparatus and 
equipment, in violation of sections 1 and 2 of the Sherman Act. 

The complaint alleged that A. T. & T.’s and Western’s control of 
the market for telephones and equipment permitted them to control 
both plant investments and operating expenses on the basis of which 
regulatory agencies fix rates, and that the absence of effective competi- 
tion in the manufacture of telephones and telephone equipment had 
resulted in higher prices paid for such equipment by the Bell System 
and tended to defeat effective public regulation by Federal and State 
regulatory bodies of rates na, iy subscribers for telephone service. 

he complaint accused A. T. & T. and the Bell operating com- 
panies of refusing to purchase from manufacturers other than West- 
ern Electric, even though equipment manufactured by such other 
companies might be superior in operating economy, service, and ini- 
tial cost. It alleged further that the situation created by the closed 
market in which the Bell System operating companies bought, as well 
as the closed market in which Western Electric sold telephone equi 
ment, had been used by A. T. & T. to delay the introduction into the 
Bell System as standard equipment of improvements in the art of 
telephony in order that maximum returns might be secured from 
existing equipment even though less expensive and more efficient 
equipment was available. 

According to the complaint, the alleged conspiracy between A. T. & 
T. and Western consisted of a continuing agreement and concert of 
action, the substantial terms of which were: 

First, that A. T. & T. and Western agreed to acquire control of the 
market in the United States for substantially all hones, telephone 


5 See the Fortune Directory, Supplement to Fortune, July 1957, p. 28. 
* See the Fortune Directory, Fortune, 1958, p. 132. 
1H. Doc. 340, 76th Cong., Ist sess., 1939 (hereinafter referred to as “FCC Report”). 
® Public Res. 8, 74th Cong. 
® Hearings, p. 3611. 
10 Tpid. 
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apparatus, and allegedly predatory patent policies ; 

‘quisitions of independent telephone companies; and agreements 
with telegraph companies that they would not engage in telephone 
service ; 

Second, that A. T. & T. and Western agreed to eliminate all sub- 
stantial competition in the manufacture and sale of telephone equip- 
ment required by the Bell operating companies and the long-lines «A 
partment of A. T. & T. (1) by giving Western Electric the exclusive 
right to manufacture and sell telephone equipment to the Bell oper- 
ating companies and to A. T. & T.’s long-lines department; (2) by 

uiring the Bell operating companies and American Telephone & 
Telegraph long-lines department to purchase and acquire equipment 
exclusively from Western Electric; {3) by standardizing equipment 
used in the Bell System in such manner as to prevent its purchase 
from any company except Western; (4) y Uap 2H in A. T. & T. power 
to control operations of all branches of the Bell System so that they 
are unable to make independent decisions on procurement ; 

Third, that A. T. & T. and Western to acquire independent, 
competing telephone manufacturers ; 

_ Fourth, that A. T. & T. and Western agreed to eliminate competi- 
tion of foreign telephone manufacturers by arranging with them that 
Western Electric would be their exclusive agent in the United States; 

Fifth, that A. T. & T. and Western agreed to suppress competition 
in alternative methods of communications by patent control in medi- 
ums not related to wire telephony ; by restrictive cross-licensing patent 
arrangements; and by dividing fields of manufacture and sale with 
concerns in the telecommunications and. nontelecommunications fields; 

Sixth, that A. T. & T. and Western agreed to exercise the power 
resulting from their unified control of research and development and 
the manufacture and operations of telephone equipment so as to pro- 
duce monopoly profits for A. T. & T. 1) by securing from Western 
noncompetitive prices for telephone equipment sold by Western to the 
Bell operating companies and to the long-lines department of 
A. T. & T., and by using such noncompetitive prices as the basis for 
determining investment in telephone plant upon which subscribers’ 
rates are based; (2) by continuing the manufacture by Western and 
the sale by Western to the Bell operating companies and to the long- 
lines department of A. T. & T. of various types of telephone equip- 
ment, knowing that the cost of such equipment was higher than that 
of available, alternative types manufactured by Western Electric’s 
competitors; (8) by suppressing improvements and developments in 
the art of telephony and improved types of telephones, telephone 
apparatus, and equipment; (4) by refusing to purchase from man- 
ufacturers other than Western and by refusing to introduce into the 
Bell plant equipment produced by competing manufacturers even 
though the defendants knew that such equipment was superior in 
‘service, and initial cost ; 

Seventh, that A. T. & T. and Western agreed to discriminate in price 
between different purchasers and substantially to lessen competition in 
the manufacture and sale of telephone equipment (1) by selling to 
companies not within the Bell System at prices higher than those 
charged the Bell operating companies; (2) by allowing Western to 
manufacture for sale outside the Bell System without charge for 
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A. T. & T. controlled patents, while refusing such terms to independ- 
ent manufacturers a distributors of telephone equipment. 

In a statement accompanyin the filing of the suit, the Department 
of Justice declared that “although the Bell operating companies 
peg the status of public utilities and hence are subject to — 
tion by State and Federal commissions as to rates charged subscribers, 
Western Electric Co. is not subject directly to such regulation.” ** 
The Department added that “telephone rates are fixed upon the 
basis of a fair return on the investment in the telephone plant, and 
where such telephone plant is purchased from a single concern, it is 
obvious that the prices for such equipment are not determined by 
competition in a free market.” 1* 


Relief sought 


Attorney General Clark pointed out that “the chief purpose of 
this action is to restore competition in the manufacture and sale of 
telephone equipment now produced and sold almost exclusively by 
Western Electric at noncompetitive prices.” ** Defense counsel made 
it plain that “the heart of the case is the Government’s attempt to sever 

estern from the Bell System” ** observing that “the basic relief 
sought is that the manufacture of telephone equipment for the system 
be completely and perpetually separated from the furnishing of tele- 
phone service by the system.” *° 

More specifically, to restore competition in the manufacture and 
sale of telephone equipment, the following relief was requested in the 
complaint : 

1. Separation of Western Electric from A. T. & T. and dissolution 
of Western into three competing manufacturing concerns; 

2. Requirement that A. T. & T. and its operating companies buy 
telephone equipment only under competitive bidding; 

3. Requirement that Western Electric sell to A. T. & T. its 50- 

t stock interest in the Bell Telephone Laboratories; 

4. Prohibition of all agreements between Western Electric and 
Bell operating companies under which Western was made the ex- 
supplier, developer, storekeeper, installer, repairer, 
and junker for the System ; 

5. Requirement that A. T. & T., Western, and Bell Telephone Lab- 
oratories license their cg to all applicants on a nondiscriminatory 
and reasonable royalty basis, and ish technical information, 


4 Hearings, p. 1796. 

1% Hearings, p. 1797. 

13 Hearings, p. 1796. The general counsel for the FCC telephone investigation who was 
later in charge of drafting the complaint and who supervised the case up to 1951, testified 
as follows as to the purpose of the suit (hearings, pp. 3612-3613) : 

“The CHAIRMAN. Would you deduce from what you said that if the purchases had been 
made from independent companies by the Bell operating companies, the Bell operating com- 
panies would have saved money and, therefore, the rates to the public for telephone charges 
might have been cheaper? 

“Mr. BALDRIDGE, Yes, and that was, of course, the basic purpose of the suit, to introduce 
some competition in the purchase by the Bell operating companies and the long lines depart- 
ment of A. T. & T., which operates the interstate telephone service—to introduce some 
bay en in the purchase by those concerns of telephone apparatus and equipment.” 

4 Hearings, p. 1901. Compare, however, the following statement of former Assistant 
Attorney General Stanley N. Barnes then in charge of the Antitrust Division when testify- 
ing on March 29, 1956, before Subcommittee No. 5 of the House Small Business Committee 
with respect to the decree entered in this case (hearings, p. 4084)': 

“Finally, at the heart of the complaint was the charge that the Bell System’s stron 
patent position had been used to protect Bell from competition by alternative methods o’ 
communication, and to divide markets with concerns engaged in telephone, as well as non- 
communication fields.” 

Contrast this statement with the following testimony of Mr. Walter D. Murphy, chief 
Government trial attorney on the case (hearings, Ss 3721): 

“T thought that the heart of the case involved A. T. & T.-Western Blectric relationships.” 

% Hearings, p. 1958. 
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know-how, and technical assistance necessary for the use of such 
atents ; 
. 6. Prohibition of various arrangements between A. T, & T. and the 
Bell operating companies whereby A. T. & T. specifies the equipment 
to be purchased by them, requires submission by Bell operating com- 
panies of financial bu , and directs the operations of Bell 
companies ; 
7. Prohibition of all contacts, arrangements, and understanding 
with others which eliminate or restrain competition. 


The answer 


In the answer filed on April 27, 1949, A. T. & T. and Western Elec- 
tric denied generally the allegations contained in the Government’s 
complaint and requested that the complaint be dismissed. The an- 
swer also dealt paragraph by paragraph with each specific allegation 
of the complaint. 
In addition, by way of a special defense, the defendants cited a 
settlement on November 21, 1932, of an antitrust suit brought by the 
Government involving allegedly restrictive cross-licensing patent ar- 
rangements between A. T. & T., Radio Corporation of America, Gen- 
eral Electric, Westinghouse Electric, and others. This consent de- 
cree, together with the Government’s unsucessful effort in 1942 to va- 
cate it, were alleged to constitute a final determination of the pending 
case and a bar to further litigation of the matters at issue. 
Beyond that, the defendants broadly described the Bell System, 
Western Electric’s functions, the place of Bell Laboratories, and the 
advantages of an integrated system. Thus, the answer alleged that 
all the units of the Bell System are part of a single enterprise; that 
the system was “under careful governmental regulation and super- 
vision,” that there had been extensive inquiries by both Federal and 
State agencies into the organization and activities of the system, and 
that “in no instance has it been found that the public interest would 
be served by the disruption of the existing organization * * *.” 
The answer further alleged that Western has been the manufactur- 
ing unit of the system since 1882 and the purchasing and supply unit 
since the period from 1901-13, It stated that the growth ann devel- 
opment of 1 Western have been “determined by the growth of the tele- 
isiey service of the system and have been designed to meet the 
emands of those services.” 
According to the answer, because Western is a unit of the Bell Sys- 
tem, “its prices and profits on sales to operating units of the system 
are subject to the scrutiny of the regulatory agencies having juris- 
diction over their rates.” - Hence it was alleged that in rate cases the 
operating units of the system have.been required, solely because of 
their affiliation with Western, to establish the reasonableness of West- 
ern’s prices and profits, and that Western’s “prices have been reason- 
able and its profits low.” 
_ The answer stated that there is a unification of research and develop- 
ment, manufacturing, and operation in the Bell System and that this 
is made possible by A. T. & T.’s ownership of Western and Bell Labo- 
ratories. This unification, it was stated, is an important factor in 


“promoting the efficiency, economy, and dependability of the telephone 
service.” 


% Reprinted in hearings, p. 1799. 
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It was further alleged in the answer that the “ultimate beneficiaries 
of this unification are the users of telephone service, ‘who thereby ob- 
tain better service at lower cost.” The answer stated that “the imte- 
gration of the Bell System companies and their collaboration and sin- 
gleness of effort, have been of great importance in the provision of 
adequate nationwide telephone service in time of peace and vital to 
the national effort in time of war.” 

Defendants specifically denied that the Bell System “has been devel- 
oped or exists for the purpose of acquiring or controlling a market. 
for equipment of any kind or that such is the purpose for any policy 
or practice of the system.” They denied that the unification of re- 
search and development, manufacturing, and operation in the Bell 
System is “used or intended to be used to restrain or monopolize trade 
and commerce, to produce unreasonable or excessive oe for the de 
fendants, or to accomplish any purpose contrary to law or the public 
interest.” 

Alleging that it is necessary for the Bell System to include a manu- 
facturing and supply unit if “nationwide telephone service is to con- 
tinue to be of the highest quality at low cost * * *,” the defendants 
stated that the Bell System maintains and uses its own manufacturing 
and supply unit “solely to accomplish the result” and that it would be 
contrary to the public interest to “disrupt the existing organization 
and manner of operation of the Bell System.” 


T he consent decree 


On January 24, 1956, the Government’s civil antitrust suit was set- 
tled by a consent judgment agreed to by Western Electric, A. T. & T., 
and representatives of Attorney General Herbert Brownell, Jr.” As 
previously noted, certain Department officials hailed the decree not 
only as one of the most important in antitrust history but as a major 
victory for the Government and a miraculous one from the Govern- 
ment’s standpoint.’® 

In this setting, it is informative to compare the purpose of the ac- 
tion as evidenced by the relief sought by the complaint with the relief 
actually obtained in the decree. Such a comparison indicates that the 
settlement did not. require separation of Western Electric from A, T. 
& T. or dissolution of Western into three manufacturing concerns. It 
did not require that A. T. & T. and its operating companies buy tele- 
A equipment only under competitive bidding. Nor did it require 

estern to sell to A. T. & T. its 50 percent pe increase in the Bell 
Telephone Laboratories. The decree did not enjoin arrangements be- 
tween Western Electric and the Bell operating companies making 
Western for all practical purposes the exclusive purchaser, supplier, 
developer, storekeeper, foataltar repairer, and junker for the Bell 
System. Nor did it enjoin various arrangements between A. T. & T. 
and the Bell operating companies which, among other things, enable 
A. T. & T. to specify the equipment to be purchased by them and to 
direct their operations. All of the above relief was sought in the 
complaint. 

The decree permits Western Electric to continue as a wholly owned 
subsidiary of A. T. & T. and to continue to hold its 50 percent stock 


17 The consent decree is reprinted in the neustaae, p. 1845. The A. T. & T. final judg- 
“The egy full in Appendix XIII, infra, p. 351. 
upra, p. 29. 
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interest in the Bell Telephone Laboratories. It permits the A. T. & T. 
long-lines department and the Bell operating companies to continue 
to buy substantially all of their telephone equipment from Western 
Electric, without competitive bidding. And it permits Western to 
maintain its relationship with the Bell System by virtue of which 
‘it is enabled to sell more than 90 parent of all telephones, telephone 
apparatus, and equipment sold in the United States. } 
he rationalization for permitting Western’s manufacturing activi- 
ties to remain as a part of the Bell System is that Western’s prices to 
the Bell operating companies are ostensibly subject to indirect regula- 
tion. While regulatory commissions have no direct jurisdiction over 
the operations of Western, since the Supreme Court decision in Smith 
v. Illinois Bell Telephone Co. (282 U.S. 133 (1930)) they do have 
authority in fixing rates for the Bell operating companies to inquire 
into and evaluate the reasonableness of the prices and profits of West- 
ern in its business with the operating companies and to disallow for 
ratemaking purposes such amounts as are determined to be unreason- 
able or excessive and not in the public interest. Basis of such power 
is the affiliation of Western with the operating companies through com- 
mon ownership by A. T. & T.® 
Presumably for the puee of facilitating administrative regula- 
tion of rates proposed by Bell operating companies, the decree *° re- 


quires Western to “maintain” cost-accounting methods consistent with . 


eoeely acce accounting principles that afford a valid basis for 
etermining the cost to Western of equipment sold to A. T. & T. and 
the Bell operating companies for use by them in furnishing common 
carrier communications services “taking into account the magnitude 
and complexity of the manufacturing operations involved.” Assistant 
Attorney General Barnes has stated that this “uniform cost accounting 
requirement for Western takes on real significance.” ** In contrast, 
the defendants have concluded that the accounting system of Western 
already in effect meets the decree’s requirements and hence that no 
accounting change is necessary.” 

Although premised on the basis that Western’s prices to A. T. & T.’s 
long-line department and the Bell operating companies are subject to 
indirect regulation, the decree does not limit Western to manufactur- 
ing for and selling to its affiliated regulated companies. On the con- 
trary, Western and its subsidiaries may, under the decree, continue to 
manufacture for sale or lease to anyone, for use anywhere for any 
ek se equipment which is of the same general construction and per- 

orms the same general function as equipment Western sells to an 
Bell operating company or to the lotig- tings department of A. T. & T. 
Also Western may continue without limitation to manufacture for and 
sell to the United States Government. In short apart from sales to 


1 See for example, hearings, p. 369 


1. 
2A more detailed discussion and analysis of the decree appears, infra., pp. 97-120. 
See hearings, p. 4085 


22 See, for example, hearings, p. 2620. 
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the Government, Western is precluded only from manufacturing and 
selling equipment not of a type sold to the telephone operating com- 
panies of the Bell System. 

The only immediate effect of this requirement is to compel Western 
Electric to divest itself within a 3-year period. of Westrex (a sound- 
recording distributing subsidiary having annual sales of approxi- 
mately $16 million) ; the Telet tter Corp. (whose annual sales are 
around $2 million); and of the manufacture of train-dispatchin 
equipment (whose annual sales amount to some $250,000), provid 
in each case a purchaser can be found willing to buy at a fair price and 
on reasonable terms. 

Additionally, A. T. & T, and its Bell operating companies are en- 
joined from engaging in any business other than the furnishing of 
common carrier communications services and incidental operations. 
This prohibition, however, does not apply to (1) services to the Fed- 
eral Government; (2) experimental work; (3) furnishing circuits to 
other communications carriers; (4) directory advertising; (5) advice 
or assistance to other common-carrier communications services; and 
(6) businesses or services incidental to the furnishing by A. T. & T. or 
its operating subsidiaries of regulated communications services. 

Excepted also for a period of 5 years from the date of decree is 
the leasing and maintenance of facilities for private communications 


systems, “the charges for which are not subject to public regulation,” 


to or for persons who are already lessees of A. T. & T. or of its sub- 


‘sidiary operating companies or become lessees within 45 days after the 


dateofthedecree. 
With respect to this provision, the Department of Justice took the 
position that the decree provides a 5-year period during which 


A. T. & T. may terminate such leasing arrangements, and. that 


A. T. & T. may no longer engage in these activities after the expiration 
of that period. A. T. & T. contended, on the other hand, that under 
the provision, the prohibition against engaging in these lease-mainte- 
nance activities becomes inoperative if and when they become subject 
to the regulatory jurisdiction of appropriate Federal or State agencies. 
In accordance with this contention, A. T. & T. and a number of its 
subsidiaries sought to have their leasing and maintenance services in 
this area made subject to regulation, by filing proposed “tariffs” with 
the Federal Communications Commission and various State regu- 
latory agencies. On the Federal level, the Department of Justice and 


-a number of industrial organizations objected to such filings on the 


ground, among others, that such services are not common carrier in 


nature and hence that the Federal Communications Commission lacks 


statutory authority to subject them to rate regulation. This matter 


was pending before the Commission as of the date of this report.** 


%3 Docket No. 11972. 
In California the State Supreme Court sustained the action of the California Public 
Service Commission in accep ng tariffs filed by an A. T. & T. operating subsidiary cover- 
maintaining of private communications facilities. Sub- 


sequent to the date of this report T. announced that it was voluntarily taking 


A. T. & 
steps to withdraw, by January 24, 1961, from the business of providing private mobile 
: Systems on a lease-maintenance basis. ‘Wall Street Journal,” February 16. 1959. 
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The primary relief obtained in the decree, at least so far as present 
operations of the Bell System are concerned, relates to patents of the 
Bell System. The decree requires that the defendant grant a non- 
exclusive license to any applicant under all existing and future patents. 
Furthermore, practically all Bell System patents issued prior to the 
date of the decree comprising some 8,700 in number, must be licensed 
royalty free to any spl icant except RCA, General Electric, and West- 
inghouse. These three companies must pay reasonable royalties for 
Bell System predecree patents unless they grant the defendants 
royalty-free licenses under their patents issued prior to the decree, 
in which case they can obtain royalty-free patent licenses from the 
defendants. All Bell patents issued subsequent to the date of the 
decree are required to be licensed at reasonable royalty rates. 

The decree does not afford an applicant an unqualified right to 
obtain a patent license from the dudendinte: Rather, as a condition 
of obtaining any license under any predecree or postdecree patent of 
the Bell System, the applicant must, at the defendants request, grant 
to Western a license at reasonable royalties for any of the applicant’s 
own patents (including patents of the applicant’s parent or subsidiary 
companies) covering equipment useful in furnishing common-carrier 
communications services.” 

The decree also requires that Western furnish, at reasonable charge 
to any United States applicant licensed pursuant to the decree, certain 
technical information consisting of manufacturing drawings and spec- 
ifications respecting equipment made by Western for sale to the Bell 
operating companies, on condition that the applicant, if it has licensed 

estern, furnish to Western at a reasonable charge technical informa- 
tion of the same character and scope. 

An additional provision of the decree enjoins the defendants from 
acquiring, except with court approval, any manufacturer, distributor, 
or seller of equipment useful in furnishing common-carrier communi- 
cations services. 

Other decree provisions enjoin various practices, which the de- 
fendants claim they have not engaged in in recent years. Thus, the 
decree prohibits the defendants from granting any exclusive distribu- 
torship to any person for equipment manufactured by Western; from 
having any unit of the Bell System become the distributor for equip- 
ment of any other manufacturer; from requiring independent tele. 
phone companies to buy from the defendants on a continuing basis; 
from fixing resale prices on equipment sold; from making agreements 
dividing fields of manufacture, sale, or distribution of equipment; or 
from entering into patent license agreements containing restrictive 
‘provisions. 

The decree contains no provision (1) requiring the defendants to sell 
at nondiscriminatory prices to independent telephone operating com- 


%* The Department of Justice’s press release announc entry of the decree while 
emphasizing in some detail the patent rélief obtained, made no mention of the decree’s 
grant-back provisions. Hearings, p, 1864. Furthermore, when a he Barnes testified 

ore the House Small Business Subcommittee he failed to mention the grantback provi- 
sions. See hearings, p. 4079 et seq. 
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panies or prohibiting or limiting sales of such equipment to such 
companies; (2) requiring sales at nondiserimimatory prices to common 
carriers competing with Bell of equipment, other than telephone equip- 
ment, used by the Bell companies; or (3) requiring A. T. & T. and its 
subsidiaries to continue to lease circuits on reasonable terms to common 
carriers in the message telegram business to the extent that such facili- 
ties are reasonably available. However, it is provided that the Court 
retains jurisdiction to enter further orders respecting these matters 
upon application by the Department. of Justice. 


Background of the Committee’s investigation; withholding of files by 
the Department of Justice 

This is not a commonplace instance of a decree which does not con: 
tain all the relief requested in the complaint. Here, for one thing, 
there’ was abandonment by the Government of what was at the 
heart of its case, namely, the A. T. & T.-Western Electric relation- 
ship and the effort to sever Western from the Bell System or otherwise 
limit its role as a virtually exclusive supplier to the system.» Instead, 
as the defendants have pointed out, “in effect decree constitutes an 
admission for Government that the way we are doing our Bell Sys- 
tem job is.a legal and proper way as Tar as antitrust laws are con- 
cerned—in effect a blessing of present setup.” Put another way, the 
decree would permanently immunize from the antitrust laws what the 
Government had charged was a monopoly in the manufacture and 
sale of telephone equipment. 

The great disparity between the complaint and the decree raised the 
Gieetion as to whether the Department of Justice was wrong in filing 
the suit in the first place, or was wrong in consenting to the settlement. 
More than that, disquieting information came to the attention of the 
committee concerning possible untoward conduct by certain Justice 
Department officials in negotiating the settlement. his information 
also pointed to the possibility that the Justice Department had given 
A. T. & T. special and preferred treatment. 

In these circumstances, the chairman of the committee, in accordance 
with the committee’s mandate to, among-other things, “conduct full 
and complete investigations and studies * * * relating to the opera- 
tion and administration of the antitrust laws” * wrote to Attorney 
General Brownell.as follows on May 29, 1956: 77 


The House Judiciary Antitrust Subcommittee has exam- 
ined and analyzed the consent decree entered into on January 
24, 1956, in the antitrust case of United States v. American 
Telephone & Telegraph Co., et al. The subcommittee’s study 
indicates that further and more detailed inquiry into all the 
circumstances surrounding the settlement of this case is 
appropriate: 

Lasaniiaiobs, it is requested that you make available for 
examination by the subcommittee all files in the Department 


Hearings, pp. 2270-2271. 
* H. Res, 10? (85th Cong., 1st sess.). 
Hearings, p. 1674. 
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of Justice relating to the negotiations for, and signing of, 
a consent decree in this case. 

In reply, by letter to Chairman Celler dated July 13, 1956,7* the them 
Deputy Attorney General, William P. Rogers, refused to supply 
the committee with any information from the Department of Justice 
files concerning settlement of this case. This refusal was predicated, 
first, on ‘an asserted need to withhold information concerning A. T. 
& T. and Western Electric operations obtained from those corpora- 
tions in the course of consent-decree negotiations, and second, on a 
claim of presidential privilege to deny to the Congress communica- 
tions passing between employees of the De ent of Justice. Be- 
yond that, no reason was assigned by the Deputy Attorney General 
for withholding from the subcommittee relevant De artment of Jus- 
tice documents in other mes Soy such as correspondence between the 
Attorney General and h of other agencies, executive and inde- 
pendent, relating to settlement of this case. 

Again on December 27, 1957, the Department of Justice through 
Assistant Attorney General Victor R. Hansen in charge of the Anti- 
trust Division wrote to the chairman stating in part: * 


We have again considered our position, taken in our letter 
to you of a 13, 1956, on your request to examine all our 
files relating to the negotiations mag to the entry of West- 
ern Electric PY ent. We believe that we must adhere to 
our position for the reasons stated in that letter. 


To justify the Department’s position, Judge Hansen, late in the 
course of the hearings, testified before the committee that the Depart- 
ment did not deny any sone request from the committee, it merely 
denied the committee’s “blanket request for all files.” *° 

On the entire record, the committee finds this assertion dis- 
ingenuous. First of all, without any information as to what the files 
contained, the committee was in no position effectively to request 
specific documents. As the chairman observed : ** 


Of cou Ju ou can readily appreciate that we 
would sere no cevriedee of specific communications and 
specific data, and the only way we could find out would be to 

_ specifically examine the files. We were denied examination 
of the files, and therefore we could not specify them. 


Second, at no time prior to Assistant Attorney General Hansen’s 
testimony—and he was the last witness to appear at the hearings—did 
the Department advise the committee that there would be available 
for examination categories of documents not covered by alleged presi- 
dential privilege. In fact, at no time during a period of over 2 years 
did the Department offer to make any specified documents available 
on committee request. Only after voluminous documentary and other 


% Hearings, pp. 1674-1675. This letter is set forth in appendix I, infra, p. 329. 

» Hearings, p. 3702. 

® Hearings, pp. 3701-3709. 

* Hearings, p. 3714. See in addition the following testimony (hearings, pp. 3711-3712) : 

“Mr. HANSEN. I said that we would give consideration to any requested document, and 
Sat ar many specific documents, we would have been willing to make available to 

e committee. 

“Mr. MALeTz, Let me ask you this: Without an opportunity to examine the Department 
files, how would the subcommittee know what documents the Department had in its 
possession respecting this case? 

“Mr. HANSEN. I don’t know.” 


test 
pal 
me 
to 
7 
ask 
me! 
of 
In 
tha 
fro 
80-¢ 
] 
it i 
ig 
Ma: 
7 
sen 
era. 
Suk 
int 
I 
Juc 
the 


CONSENT DECREE PROGRAM-——DEPARTMENT OF JUSTICE 41 


testimony had been received, raising serious questions as to the De- 
partment’s good faith in consenting to the settlement, did the Depart- 
ment for the first time assert that it would have given consideration 
to requests for specific documents. 

Third, in the latter part of its ace ph tre: committee did 
ask the Department of Justice to supply & number of specific docu- 
ments for the purpose of assessing the import of certain provisions 
of the decree and ‘the Department’s position with respect thereto. 
In general these requests were denied by the Department on the 
ground that the documents concerned touched on alleged confidential 
operations of the defendants.” 

In these circumstances, the last-minute claim by the Department. 
that it had been willing to cooperate with the committee in its investi- 

tion lacks persuasive force. The fact is that the Department of 

ustice took a course designed to insulate its files relating to the case 
from con ional scrutiny, whether or not they were covered by the 
so-called Presidential privilege. 

mpeg) Attorney General Rogers advised the Congress that. 
it is the Department’s practice at the conclusion or settlement of a 
case to make all of the pertinent facts available to the duly constituted 
co ional committees. He testified before the Constitutional 
Rights Subcommittee of the Senate Committee on the Judiciary on 
March 6, 1958 : * 


In the Department of Justice, we have, in the last few 
years, taken certain steps to make available more information 
about our daily operations than was available before. 

For example, we have now the practice of making all par- 
dons and commutations and sentences a matter of record. 
Thus, in the event a question arises as to the propriety of 
a pardon, any interested person may examine the record, 
which now includes the names of all persons who interceded 
in behalf of or expressed interest in the convicted person. 
Similarly, at the conclusion or settlement of any type of case 
in the Department where, otherwise, there would be no public 
record of the proceeding, our practice now is to make all the 
pertinent facts available. [Emphasis supplied. ] 


The Department’s action in withholding its files on the A. T. & T. 
settlement raises serious doubt as to whether this actually aan 
sents Department policy or practice. Significantly, Attorney - 
eral Rogers, who described the policy before the Senate Judiciary 
Subcommittee, was the Department official who withheld all the files 
in the A. T. & T. case from this committee. 

If, however, the Attorney General’s statement before the Senate 
Judiciary Subcommittee accurately reflects Degarioent policy, then 
the position taken by the Department in the A. T. & T. settlement 
violated that policy. As Chairman Celler stated in the course of the 
hearings: 

May I say, at this point, Judge, I would like to make this 
brief comment: I am very much interested in the statement 
the Attorney General aos on March 6, 1958, and I repeat: 


* See for example, hearings, pp. 3705-3706. 
* Hearings, p. 716. 
Hearings, pp. 3718-3719. 
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“Similarly, at the conclusion or settlement of naepnet 
ho 


case in the Department where, otherwise, there woul 

public record of the progeeding, our practice now is to make 
porns Mr. hich I 

ow, ap , the statement of Mr. Rogers, whic 

have just quoted, was not followed, was not complied with 
in thas case. We asked for pertinent documents from the 
record which were not made public, and there was a refusal 
tosupply them. I think that is tantamount to a desire on the 
part. of the Department not to make the pertinent facts 
public or to make them available to a congressional commit- 
tee. On the contrary, there was a desire by the Department 
to cover up from this committee these important and perti- 
nent facts regarding the negotiations that led up to this 
decree. That is a comment I draw from this testimony and 
colloquy that has taken place this morning and yesterday. 
[Emphasis supplied. ] 


After reviewing the entire record of the hearing, including the 
numerous documents obtained from other sources which were placed 
in evidence, the committee agrees with the chairman’s conclusion that 
“there was a desire by the Department to cover up from this com- 
mittee these important and pertinent facts regarding the negotiations 
that led up to this decree.” Developments at the hearing impel the 
further conclusion that the Attorney.General refused access to the 
files of the Department of Justice primarily in order to prevent dis- 
closure of facts that might prove embarrassing to the Department.* 

The action of the Department in withholding its files respecting 
settlement of the A. T. & T. case has materially hampered the com- 
mittee’s investigation. Notwithstanding the committee’s extensive 
investigation and hearings, all the facts still have not come to light. 
The complete story of the A. T. & T. settlement will not be known 
until the Department makes available files which up to now it has kept 
shrouded in secrecy. 


Files obtained from other sources 


Because of Deputy Attorney General Roger’s refusal to permit 
examination of the Department’s files, the committee was constrained 
to request A. T. & T. to submit all its files relating to the decree.** 
A. T. & T. complied with this request voluntarily, in detail, and in 

faith, and supplied to the committee thousands of documents 

at bore upon the settlement negotiations and the effect of the decree. 

It manifested a similar attitude with respect to numerous additional 

materials that were requested. The committee takes this occasion to 

commend A. T. & T., its officers, and counsel for their cooperation 
with the committee in its inguity or 

It came to the attention of the committee through examination of 
A. T. & T. files that the Department of Defense and the Federal 
Communications Commission had in their possession documents rele- 


% That the Department late in the hea terposed no objection to allo eral 

attorneys associated with the Governmen me de of the case to testify as to intradepart- 

from this conclusion. For at that time the record before the committee was such that 

objection by the Department to this testimony would have resulted in greater, rather than 

less embarrassment to the Department. 

objection by the artment to this testimony would have resulted in greater, rather than 
* Hearings, p. 1675. 
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vant to the settlement. These agencies were accordingly requested to 
make all their files dealing with the decree available for committee 
examination. In contrast to the position taken by the Department of 
Justice, they complied with the request without hesitation and gave 
the committee complete access to their files, including correspondence 
with the Attorney General which the Department of Justice had 
claimed was privileged. 

Action of the Department of Defense in making internal documents 

io T.&T. 

In respect to the Defense Department, though, its record of coopera- 
tion with the committee is impaired by an occurrence in February 
1958, when the Department, unbeknown to the committee, turned over 
to A. T. & T. copies of all documents which it had previously furnished 
to the committee. These included interoffice memorandums and corre- 
spondence between the Secretary of Defense and the Attorney Gen- 
eral.” It had come to the attention of A. T. & T. that the Defense 
Department had submitted to this committee numerous documents 
from its files relating to the decree.** Thereafter, on February 5, 1958, 
an A. T. & T. assistant vice president in charge of the Washington 
office made an oral request to the Department for a copy of each such 
document. Within a matter of hours this request was approved by 
the Department’s General Counsel, Mr. Robert Dechert. On the 
next day, the Department, without receipt or letter of transmittal, 
turned over to the A. T. & T. representative the requested documents, 
Not until some 2 months later—about a week before the start of public 
hearin was the committee advised of this action, and then by 
A. T. & T.’s counsel rather than by the Department of Defense. 

The Department did not consult with the committee before acceding 
to A. T. & T.’s request, although its action might well have seriously 
hampered the committee’s investigation. Thus, Mr. Leonard Nieder- 
lehner, Deputy General Counsel of the Department of Defense 
testified : ** 

Mr. Maerz. How did you know as of February 1958 that 
turning over your interoflice memorandums to A. T. & T. 
might not hamper this subcommittee in connection with its 
investigation or study ? 

Mr. NreperteHNer. We had no way of knowing. 

Mr. Maerz. Did you check with the chairman of this sub- 
committee before you made the documents available to Mr. 
Debutts of A. T. & T.? 

Mr. Nrevertenner. No, we did not. 

* * * 


Mr. Materz. * * * Why didn’t you seek the approval of 
this committee before making these documents available? 
Mr, NieperRuEHNeER. The documents appear to be matters 
_ of legitimate interest for the company, and I would say that 
I could see nothing in them which would hamper the com- 
mittee in its study of this situation. 


37 See hearings, pp. 2381-2395, 2397. See also hearings, pp. 1916-1918, 2001-2008. 
See hearings, p. 2386. 
Hearings, p. 
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Mr. Mauerz. Nobody in the Department of Defense 
bothered to check with the committee to determine whether 
that was the fact? 

Mr. Niepertenner. That is correct. In _ retrospect, I 
think we should have checked. 


The Department’s action was contrary to its policy against oe. 
available to a company copies of documents supplied to a Fede 
investigative agency without first obtaining approval of that agency “ 
and was the only instance of its kind that occurred during the past 10 
years. As Mr. Niederlehner testified : ** 


Mr. Maerz. Can you recall any instance in the 10 years 
you have been with the Defense Department, apart from the 
one here, where the Defense Department made available to 
a private company a copy of each internal Defense Depart- 
ment document which had been supplied previously to an 
investigative agency of the Federal Garerteaet 

Mr. Niepertenner. No, I cannot think of any instance. 


Without laboring the matter, it is evident that the action of the 
General Counsel for the Department had the effect, perhaps unin- 
tentionally, of giving A. T. & T. preferential treatment by placing it 
on a parity with a governmental body with respect to release of official 
internal files. It is to the credit of the Department that its represen- 
tative, Mr. Niederlehner, readily admitted the mistake that had been 
made. He testified: 


Let me say that although this was not my final decision 
certainly had I been aware of the consequence in terms of 
the distress to the committee investigating the matter, which 
_resulted from our turning it over, we would have called the 
committee chairman or his counsel just as we had called 
A, T. & T. to ask them about the | opinion; and in 
retrospect very clearly I think that is what should have been 
done, because it. epparently did cause some distress to the 
committee, and we hold no brief for the company vis-a-vis 
the committee with respect to this matter. They asked for 
the documents. There appeared to be no reason why they 
shouldn’t have them. 
Nature of the Committee’s hearings 

Public hearings on the A. T. & T. settlement were held by the com- 
mittee on March 25, 26, 27, 31, April 1, 15, 16, 17, 22, 23, 24, 30; May 1, 
7, 8, 21, and 22 for a total of 17 hearings days, in the course of which 
28 anny testified. The printed record of the hearings comprises 

ages. 

A part of the testimony was based on voluminous doc- 
umentary evidence received from the files of the defendants, A. T. & T. 
and Western Electric. Testimony was also based on documents ob- 
tained by the committee from the files of the Department of Defense 
and of the Federal Communications Commission. The evidence was 
as complete as possible, bearing in mind that the committee was denied 
access to the Department of Justice files. 


 Hearin . 2890-2391. 
Ibid. 
Hearings, p. 2395. 
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The committee, in course of the hearings, examined into the decree 
negotiations between representatives of the Department of Justice and 
of the defendants to determine whether Department officials handled 
the negotiations in a manner consistent with the public interest. It also 
examined into the nature of the consultations between representatives 
of the Department of Justice, the Department of Defense, and of the 
defendants with respect to postponement, delay, or dismissal of the 
case because of national-defense considerations. 

Beyond that, the committee inquired into the relationship between 
the Department of Justice and the Federal Communications Commis- 
sion to determine the nature and reasons for the Commission’s recom- 
mendations regarding the decree and whether such recommendations 
were in the public interest. Further, in view of a major premise under- 
lying the decree that Western’s prices to the Bell operating companies 
are subject to effective indirect regulation, the committee inquired into 
the effectiveness of Federal Communications Commission regulatory 
activity in insuring that Western’s prices to A. T. & T. are no more 
than reasonable and the corollary of this—the adequacy of Commis- 
sion regulation of A. T. & T.’s long-distance rates. 

The committee also sought to determine the effect of the decree 
upon the defendants, as well as upon manufacturing competitors of 
Western Electric, Lastly, it sought to find out what the Department 
of Justice has done to supervise compliance with the decree since its 
entry. 

* THE COURSE OF THE NEGOTIATIONS 


Efforts of the defendants and the Department of Defense in 1952 and 
in the first part of 1953 to obtain postponement of trial 


After the answer was filed on April 27, 1949, there was no further 
contact between the parties until August 24, 1951 when the Govern- 
ment served the defendants with a discovery motion, interrogatories 
and a so-called request schedule calling for submission of documents 
bearing on some 100 subjects relating to allegations in the complaint. 
Service of the Government’s discovery requests made it evident to the 
Bell System management that the Government was moving ahead in 
its preparation for trial“ Thereupon, the Bell System decided in the 
early part of 1952 to seek formal postponement of all activity in the 
antitrust suit for the duration of the national emergency, on the ground 
that preparation for trial would fall most heavily on several key execu- 
tives of the Bell Laboratories and Western Electric then engaged in 
vital defense work and that their diversion to trial preparation would 
seriously impair the ability of the Bell Telephone Laboratories and 
Western Electric to fulfill the expectations of the Government with 
respect to defense needs.* 

n February 28, 1952, defense counsel met with Attorney General 
J. Howard McGrath at his office and requested postponement of the 
case because of defense considerations. Mr. McGrath made no com- 
mitment, indicating only that he “did not wish to take up the matter 


* Hearings, pp. 1687, 2465-2466. Compliance wih the Government’s discovery requests 
was completed on June 30, 1958, with submission of 14,300 documents. Ibid. 

* Hearings, p. 1687. 

“Cabinet level practice concerni suspension for defense reasons of antitrust suits 
brought by the Government was set forth in a letter from Attorney General McGrath to 
the Secretary of Defense, dated October 19, 1950. See hearings, p. 1692. The text of this 
letter is set forth in appendix II, infra, p. 330. 
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with his Antitrust Division until a decision on principle had been 
made on the Cabinet level.” “ 

Also, on February 28, 1952, Dr. M. J. Kelly, president of the 
Bell Telephone Laboratories, discussed the matter of postponement 
first with Secretary of Defense Robert A. Lovett and later that day 
with Assistant Secretary of Defense for Legal and Legislative Affairs, 
Charles A. Coolidge“? He advised them of the antitrust suit, the 
effort that would be required by himself and other senior people in 
the laboratories in pee aration for trial of the case, and the effect 
this would have on the Bell Laboratories’ and Western Electric’s con- 
tributions to the national defense effort. Furthermore, he cited the 
importance and scope of the work of these concerns to the defense 

rogram, particularly in areas of development and research and manu- 

acture, as well as in the management of the Sandia Corp. for the 
Atomic Energy Commission. In this connection, Dr. Kelly pointed 
out that on July 1949 the Atomic Energy Commission had found the 
Western-Bell Laboratories combination “uniquely qualified” to op- 
erate its Sandia laboratory and had entered into a contract with West- 
ern Electric for that purpose, the contract reciting that the latter 
would utilize in such operation the management, engineering, scien- 
tific research and development and manufacture and skill of Western- 
Bell Laboratories as a team. Dr. Kelly and other officials of the Bell 
System contended that the fs poe of Justice, by its antitrust 
suit, was seeking to terminate that very same Western Electric-Bell 
Laboratories relationship.” 

On the basis of his discussion with Dr. Kelly on February 28, 1952, 
Assistant Secretary Coolidge was convinced without more that there 
was a strong case for postponing the proceedings, and on the next 
op Aaa a written recommendation to this effect to the Secretary 
of Defense as follows: 


I talked witli Dr. Kelly, of Bell Laboratories yesterday, as 
you requested, and have received from Frank Shackelford 
files covering similar situations in World War II. Dr. 
Kelly’s counsel, John W. Davis and Brooks Price, talked 
with Attorney General McGrath yesterday. Dr. Kelly re- 
ports that the Attorney General was friendly but did not wish 
to take up the matter with his Antitrust Division until a 
decision on principle had been made on the Cabinet level. 

_I understand you are i ep of bringing up the matter 
a8 9 Cabinet meeting next Friday. I recommend that that 
one. 

It seems to me there is a strong case for postponing the 
proceedings. From what Dr. Kelly has told me, and my own 
Speen as a lawyer, I believe it would, be impossible to 
defend this suit properly without seriously impairing the 
competent direction of the work Dr. Kelly’s organization is 
doing for the Government. While we are in an emergency, 
rather than a war, his work appears to be of such vital im- 
portance as to offset that distinction. Incidentally, Dr. 


Hearings, g: 1000. 

« At about the same time Dr. Kelly had similar discussions with the Secretaries of the 
Avy] Navy, and Air Force. . 1708. 

# See hearings, PP: 1703-1717. 
* Hearings, pp. 1689, 1691. 
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Kelly tells me that the antitrust suit was called to the atten- 
tion of the President prior to the selection of Dr. Kelly’s 
organization to take over this work. 


On March 7, 1952, A. T. & T. counsel submitted to the Department 
of Defense a memorandum prepared by Dr. Kelly and a vice president 
of Western Electric seeking a formal suspension of all activity in the 
antitrust suit for the duration of the Korean emergency.” This mem- 
orandum indicated that unless such suspension were granted, the time- 
consuming nature of the work required by key executives in the prepa- 
ration for trial of the antitrust suit would seriously impair the ability 
of Bell Telephone Laboratories and Western Electric to meet defense 

uirements.** 

n March 20, 1952, Secretary Lovett addressed a letter to the 
Attorney General echoing the representations made by A. T. & T. 
and requesting postponement of the antitrust suit for the duration of 
the emergency, on the basis that a trial would result in key personnel 
of the Bell Laboratories being diverted from defense activities, thus 
impeding the mobilization effort. This letter, drafted by Mr. Coolid 
and Mr. Nathaniel H. Goodrich, Assistant General Counsel of the 
Department, and read in draft form to A. T. & T. counsel,®* carried 
the concurrence of the Secretary of the Army, the Acting Secretary of 
Navy and the Secretary of the Air Force.™ 

Indefinite was requested Defense Department 
despite the fact that neither Mr. Lovett, Mr. Coolidge, nor anyone 
else in the Department had made an independent investigation to 
determine whether trial of the suit would actually impede the mobili- 
zation effort or whether Bell System personnel wor ing on defense 
matters would actually be needed for preparation of trial of the case. 
Thus, Secretary Lovett in a later memorandum, the first draft of 
which was prepared by A. T. & T., had this to say: ** 


There is no question in my mind as to the importance to 
the Defense effort of the work the Bell Laboratories and 
Western Electric are doing. While J cannot similarly vouch 
personally for the degree of interference with that work 
which a resumption o activity in the antitrust suit would 
entail, the data on this acme which Dr. Kelly has submitted 
are impressive and I have no question as to Dr. Kelly’s 
integrity. [Emphasis supplied.] 

Instead of independent inquiry, complete relis:ce was placed on the 
oral and written representations made by Dr. Kel!y who, as president 
of the Bell Laboratories, could hardly be characterized as completel 
disinterested in a matter so vitally affe:ting his company. Indeed, 
Dr. Kelly readily acknowledged that in making these representations 
to the Department of Defense he was acting as an “advocate” for the 
Bell System.** 

On April 30, 1952, Acting Attorney General Philip B. Perlman 
wrote to Mr. Lovett denying the request for suspension of all activity 


Hearings, pp. 1717-1718, 1867-1874, 2467. 
Hearings, pp. 1871-1874. 

Hearings, pp, 1880-1882. 

Hearings, pp. 1875-1876, 1881. 

Yaa pp. 1883-1884. The text of this letter is set forth as appendix III, infra, 
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in the case for the duration of the national emergency on the ground 
“that would seem to mean a rather permanent abandonment of the Gov- 
ernment’s efforts to terminate acts by the defendants it believes are in 
violation of the antitrust laws, and detrimental to the people of the 
country.” Such abandonment, the Acting Attorney General stated, 
might “be followed, before long, by similar requests on behalf of other 
defendants * * * where-their officials * * * are engaged in service for the 
Defense Department.” Finally, it was pointed out that “this is a 
matter which could very well be handled satisfactorily by the attorneys 
on both sides of the litigation.” * 

Confronted with the Attorney General’s refusal to accede to indefi- 
nite postponement, Dr. Kelly, on May 9, 1952, wrote Deputy Secretary 
of Defense William C. Foster enclosing a memorandum prepared b 
counsel for A. T. & T. seeking in lieu thereof (1) a suspension of all 
activity in the case until notice of renewal by the Department of 
Justice, such notice not to be given prior to May 1, 1954 and (2) an 
understanding that the trial date would not be set until 18 months after 
such notice.* Reason for this request was the same as before—that 
six key executives of the Bell System who had to help prepare the 
defense of the antitrust suit were engaged in work for the Defense 
Department and the Atomic Energy Commission.” 

gain the Department of Defense responded with alacrity. A 

letter, dated May 26, 1952, drafted by Messrs. Coolidge and Goodrich 
and signed by Mr. Lovett, was sent to the Attorney General indicating 
that while a postponement of the suit for the duration of the emer- 
gency might not. be proper, perhaps a 2-year postponement would be 
the best solution. °° ‘ 

Dr. Kelly followed this up by meting with Mr. Coolidge on Ma 
28 and writing him on June 2 that the defendants would be satisfied 
with an 18-month suspension instead of two years,“ adding that: @ 


When one considers that, from present commitments, our 
activities continue to expand to the end of 1953, a 2-year 
period of inactivity is realistic. However, if, from a nego- 
tiation viewpoint, this seems long, 18 months would be a 
desirable minimum to concede. (If the terminal point were 
specified as one for review of the Defense Department’s 
needs of our time, this interval would not be too bad.) 


Thereafter, on July 7, Mr. Lovett wrote to Attorney General Mc- 
Granery expressing the hope for a conference on the case shortly, 
to which the Attorney General responded that he would be pleased to 
set up a meeting to discuss the matter. 


* Hearings, pp. 18938-1896. The text of this letter is set forth as appendix IV, infra, 
p. 

. * Hearings, pp. 1897-1904. Dr. Kelly’s communication to Secretary Foster ended 
on this ominous note (hearings, pp. 1898-1899) : 

“As I told you in a recent conference, we are proceeding in matters related to the 
national defense work on the assumption of freedom from work on the antitrust case 
during the emergency. We shall continue this policy until a final decision on Mr. Lovett's 
request to the Attorney General is reached. Should his request be refused, it is evident 
that the Department of Defense and the laboratories must reconsider the laboratories’ 
capacity for meeting its commitments. An early decision is therefore most desirable.” 

These executives were: Dr. Kelly; Mr. Donald A. Quarles, then president of Sandia 
Corp. oe ae Laboratories’ Vice Presidents Bown, Clark, Martin, and McRae. Hearings, 
pp. 

© Hearings, pp. 1904-1908. The text of this letter is set forth as appendix V; infra, 


Dp. 
Hearings, pp. 1908-1909. 
© Hearings, 909. 
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® Hearings, pp. 1919-1921. 
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nd Meanwhile, on July 16, Deputy Secretary of Defense Foster dis- 
\V- cussed the problem: with the Attorney General who advised that “he 
in would prefer to postpone the meeting with the Bell Lab people until 
he he had an assistant for antitrust matters, but that the delay would 
ed, not penalize Western Electric.” ** Mr. Coolidge, having apparently 


er been apprised by Mr. Foster of this conversation, lost no time in 
he reporting what he had learned to a Bell Laboratories’ vice president, 
a a Mr. G. N. Thayer © who wrote this memorandum: * 
ys On July 16, 1952, Mr. C. A. Coolidge, Assistant Secretary 
of Defense, called me to report on the status of the Defense 
fi- Department’s efforts to have the Justice Department defer 
ry the antitrust suit. He told me of a discussion (not first- ; 
b hand) with the Attorney General at which the Attorney i 
all General made the following statements : ei, 
of 1. that he would make no decision until the new head ee 
an of the Antitrust Division had been appointed ; 
er 2. that he would not make this appointment until eae 
at after the Democratic Convention ; ce 
he 3, that the delay put into the negotiations by the | se 
Se Justice Department would not be counted against. any a: 
delay which might be granted later; al 

A 4. that he approved of the position we have taken (as 
ch stated in Mr. M. J. Kelly’s letter of May 9 to Mr. W. C. 
ng Foster) in not. working on the case until he had made a 
decision. 
be I told Mr. Coolidge that we were concerned about the delay 

in view of the fact under to be 
a, responsive. He sympathized and sugges t work in re- 
ed sponse to the order probably did not involve the efforts of 

? key people in the laboratories and that perhaps this work 


should go forward. 

_ Mr. Coolidge told me that in his opinion, it was quite pos- 
sible that no decision would be made until after the election. 
He guessed that. the Attorney General might not want to 
decide such an important matter for a possible successor. 
_ IT asked Mr. Coolidge whether, in his opinion, it would be 

rofitable for us to discuss these matters with the Justice 
epartment at this time. He saw no reason why not but, 
c- on the other hand, did not recommend that. we do so. 


Later, Dr. Kelly was told by Mr. Coolidge that, there had been no 
followup from the Attorney General on the proposed conference and 
that the Attorney General might well leave the decision to the new 
- administration, whatever it might be.” . During this period, it will 
be noted, the defendants did nothing about preparing for the defense 


re of the case, but instead “were going ahead just as if [they] had a a 

4 delay.” ® 
=. In November, after the election, Dr. Kelly again met with Mr. a 
es’ Coolidge, at which time it was concluded that for the benefit of the a 
e.”" 
lia 
gs, “ Hearings, p. 1924. 

Hearings, pp. 1911-1912. Mr. Thayer had been designated in Dr, Kelly’s absence 

ra, from the country as the Bell System “point of contact” with the Defense partment 
‘ on the matter of possible suspension. Hearings, p. 1912. 


* Hearings, p. 1929. 
* Hearings, p. 1942. 
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new administration, the Defense Department should get up, first, a 
complete file on the matter and, second, an accompanying memoran- 
dum from Secretary Lovett setting forth the consideration and action 
of the Department in respect thereto.” As to the first, Mr. Coolidge 
asked Dr. Kelly to go through the files in the Department of Defense 
(consisting of documents prepared and submitted by the Bell System) 
and to assemble a complete file. Parenthetically, it may be noted 
that it would have been entirely possible from an administrative stand- 
point for a Department employee to have done the same thing.” In 
any event, Dr. Kelly undertook this ing that he 
“was only being a willing servant to Mr. Coolidge in looking at what 
we had sent and seeing that it was all in order and that it was there.” ™ 

In addition, Dr. Kelly prepared and delivered to Mr. Coolidge on 
December 11, 1952, a suggested draft of a memorandum from Secre- 
tary Lovett to accompany the file.” Mr. Lovett signed a memorandum 
dated December 23, 1952, which was “in substance along the same 
line” as the draft submitted by Dr. Kelly."* In this memorandum," 
Secretary Lovett pointed out that this was the only case where he had 
requested postponement; that there was no question in his mind “as 
to the importance to the defense effort of the work the Bell Labora- 
tories and Western Electric are doing”; and that “while (he) cannot 
similarly vouch personally for the degree of interference with that 
work which a resumption of activity in the antitrust suit would entail, 
the data on this point which Dr. Kelly has submitted are impressive” ; 
and that “the endeavor to obtain the cooperation of the Attorney 
General in working out this problem should be vigorously pursued.” 

No further developments occurred until January 19, 1953, when 
rege General McGranery on his last day in office wrote to counsel 
for A. T. & T. in reply to their letter of January 12 and stated: * 


[ have the honor to reply to your letter dated January 12, 
in which you discuss the question of deferment in the above- 
entitled action, with particular reference to the renewed 
pe made the Secretary of Defense dated May 26, 

As you know, I took office on May 27, 1952, and shortly 
thereafter discussed the matter with the staff of the Anti- 
trust Division. They, at that time, advised me that your 
clients had already ‘lclivered to them material which would 
require the staff of the Antitrust Division working on your 
case anywhere from 18 months to 2 years to evaluate the 
material furnished. 

I thereafter advised Secretary Lovett that under these cir- 
cumstances I saw no necessity for me to take any action on 
the pending petition for deferment and I would not take any 


® Hearings, pp. 1933, 1948, 1944. 

® Hearings, pp. 1933, 1944. 

" Hearings, p. 1944. 

Hearings, pp. 1983~1938. 

™ Hearings, p. 1934. Also on December 23, 1952, Mr. Coolidge wrote to Dr. Kelly en- 
closing a copy of the memorandum Mr. Lovett had signed for the files. Mr. Coolidge’s 
letter stated in part, “‘you will find it somewhat shorter than the draft you suggested, 
but I believe it covers the important points.” Hearings, p. 1936. 
‘ ~ Hearings, p. 1940. The text of this memorandum is set forth as appendix VI, 
nfra, p. 

™ Hearings, p. 1945. 
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action for the reason that, in my opinion, the objectives you 
seek would be obtained without formal stipulation. 


To recapitulate: By January 1953, the Department of Justice still 
adhered to its refusal to issue a formal suspension order in the face of 
pets pressure. That Department is subject to criticism, however, 

or temporizing during the period from June 1952 to January 1953, 
and failing to maintain the unequivocal position it had taken earlier. 
This vacillation, in turn, may in part be attributable to the constant 
efforts made by the Department of Defense from March 1952 in behalf 
of A.T.&T. Throughout this period, the Defense Department advo- 
cated the position put forward by the defendants. 

The Defense Department made no independent investigation to 
determine whether considerations of national defense required defer- 
ment of the suit. An objective and dispassionate study of all sides of 
the question, including as a minimum, ascertainment of the position of 
the Department of Justice, was clearly required in the public interest 
and could readily have been accomplished. Instead, the Defense De- 
partment acted as advocate for the defendants in total disregard of the 
possibility, suggested by the readiness with which counsel successively 
accepted the alternatives of a 2-year or even an 18-month postpone- 
ment when indefinite deferment was refused, that A, T. & T. might 
be using the ostensible asgeney of defense considerations as a lever 
for postponing the tria t each change in the defendants’ 
requests, the Defense Department put forward the new request 
as its own. When it came time for the Department of Defense to 
collate its files on the matter, the task was entrusted not to an employee 
of the Department but to Dr. Kelly; of the Bell System. Even the 
preparation of a draft of the Secretary’s memorandum for the benefit 
of the new*administration was entrusted to Dr. Kelly. The pattern 
manifested throughout is abdication of departmental nsibiilty 
to the Bell System—conduct falling far short of that which must 
be expected of a department of the Government. 

The 1953 negotiations regarding disposition of the case 

Almost immediately after the new administration took office, Dr. 
Kelly apprised the newly 4 Beeager Secretary of Defense, Charles E. 
Wilson, and his deputy, Roger M. Kyes, together with the three 
service Secretaries, of the status of A. T. & T.’s request for deferment.”* 
About a month later, Mr. Kyes told Dr. Kelly that his Department 
had reviewed A. T. & T.’s seayents and that he (Mr. Kyes) had had 
an informal discussion with the Justice Department and found that 
“they were studying the whole lot * * * of these antitrust cases to 
determine what their action would be.”** Dr. Kelly also testified 
that Mr, Kyes told him that “we should just go ahead, just as we 
had been, giving full. time to defense activities and not (te) con- 
cerned about preparation for the suit.” 

In March 1953, according to the testimony of Mr. T. Brooke Price, 
at that time vice president and general counsel of A. T, & T., the 


7 Hearings, pp. 201 13. 
7 Hearings, p. 2013. 
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new Attorney General, Herbert Brownell, Jr., “announced publicly— 
it was in all the newspapers—that he was, personally, reviewing the 
pending antitrust cases in the Department for the purpose of deciding 
whether any of them should be dismissed.” ° In these circumstances, 
the management of A. T. & T. decided that it would urge the Justice 
Department to dismiss the action rather than continue to seek post- 
ponement.*° 

As a first step, Mr. H. S. Dumas, then executive vice president of 
‘A. T. & T., sought outa friend of Attorney General Brownell—Mr. 
Bayard Pope, of New York, chairman of the board of the Marine Mid- 
land Corporation of New York; and a.director of the New York Tele- 
phone Co., a Bell subsidiary—and asked him to arrange a meeting 
with the Attorney General for the purpose of discussing the case.** 
Mr. Pope was successful in making the necessary arrangements, and set 
up a luncheon meeting between Mr. Dumas and Attorney General 

rownell at his. (Mr; Pope’s) room in the Statler Hotel in vesenington, 
D.C., in the middle of April 1953.** At this meeting, which Mr, Pope 
also attended, Mr. Dumas expressed the opinion to the Attorney Gen- 
eral that. “if any suits were dismissed, certainly, this was one that should 
be, because * * * the prosecution of it would hurt very badly the tele- 
phone- and communication-using public ofthis country, and also 
would be very damaging to the defense of our country.” ** Mr. Dumas 
testified that the Attorney General “listened very politely” was “most 
uncommunicative,” and made no commitment of any kind.** 

On. June 12, 1953, counsel for A, T. & T. met with Judge Barnes, the 
head of the Antitrust Division, and left with him a memorandum urg- 
ing dismissal for the following reasons: ** First, that the issues raised 
by the complaint were matters of legislative and regulatory policy 

ready being appropriately dealt with; second, that continuation of 
the suit was not justified by the present development of the law, and 
that the Attorney General should not seek to extend the application of 
the Sherman Act so as to require the court to deal with questions be- 
longing to the regulatory and legislative sphere; and third, that the 
outcome sought in the suit, namely, divorcement of Western Electric 
from A. T. & T., would increase the cost, lower the quality, and delay 
improvement of the telephone service and, also, would deprive the 
Nation of an integrated organization vital to the national defense. 

The next development took place on June 27, 1953, when Mr. T. 
Brooke Price, A. T. & T.’s vice president and general counsel visited 
Attorney General Brownell at the manager’s cottage that Mr. Brownell 
was occupying at the Greenbrier Hotel, White Sulphur Spri 
W. Va. i detailed memorandum of this meeting prepared ti Mr. 
Price * makes it clear that on this occasion Mr. Brownell was not nearly 
as “uncommunicative” as at the preceding month’s meeting in Mr. 
Pope’s room in the Statler Hotel. According to this memorandum, 


® Hearings, pp. 1946, 2017, 2165. 

® Hearings, PP 1946, 2013, 2405. Another possible consideration underlying the de- 
cision to seek dismissal is indicated by this excerpt from the handwritten notes of 
Western Eiectric’s sales manager: “In June 1953 (new atmosphere in Washington) we 

earings, pp. \ r. Pope arran two other meetin ‘or Mr. mas to see 

the Attorney General, as will be observed infra, pp. 59, 68. 

82 Hearings, pp. 2404-2406. 

88 Hearings, pp. 2405-2406. 

™ Hearings, pp. 2405, 2407. 

® Hearings, pp. 1946, 1949. 


1957, 2467. 
* Hearings, pp. 1953-1955. 
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Attorney General Brownell had a number of specific — to 
make as to the course the defendants should follow. Thus he told 
Mr. Price “in substance that a way ought to be found to get rid of the 
case.” ** He expressed the thought that A. T. & T. “could readily find 
practices that (it) might agree to have enjoined with no real injury 
to (its) business” and said that if A. T. & T. “tried” it “certainly could 
find things of that sort that could be used as a basis for a consent 
decree.” ** When Mr. Price pointed out that the management of 
A. T. & T. had not been willing to admit that any injunction ought to be 
entered against the company, but that the case ought to be dropped, 
Mr. Brownell said, “I don”t think that’s a very sensible attitude for 
them to take.” ** And after reiterating his previous statement that it 
was important to get the case disposed of, Mr. Brownell told Mr. 
Price that “the President would understand this also and that if a 
settlement was worked out I could get the President’s approval in 
5 minutes.” To quote Mr. Price’smemorandum :* 


At the invitation of Judge Parker, I attended the meeting 
of the Fourth Circuit Judicial Conference held at the Green- 
brier Hotel, White Sulphur Springs, W. Va., last June. 
Attorney General Brownell read to the conference an impor- 
tant paper on the policies of the Department of Justice with 
respect to the antitrust laws and at the adjournment of the 
session a number of us went up to shake hands with him. 
He remembered me and chatted for a moment, and I asked 
him if I might have a talk with him before he left. On the 
following day, June 27, I called his cottage and he invited 
me to come up to see him. He was occupying alone the 
manager’s cottage on the hill above the hotel. He came out 
on the porch to meet me and we sat on the porch and talked 
for 25 minutes. Nobody else was present or near. 

I had brought with me the memorandum we had recently 
filed with J odes Barnes presenting our arguments for dis- 
missal of the case: and at this time the policy of the compan 
was to insist on dismissal and not to discuss settlement. 
asked Mr. Brownell whether he had seen the memorandum 
and offered to leave a copy with him to read. He told me 
that he had read it, was quite familiar with it, and con- 
sidered it an excellent piece of work. 

I then made a number of statements about the injury the 
case threatened to our efficiency and pro as a communi- 
cations company and to our contribution to the national 
defense, told him that under the previous administration we 
had ven, ala by asking for postponement.only, but that 
we were hopeful that he would see his way clear to have the 
case dropped. He hesitated over this a bit and then asked 
me to give him the particular items nv in the prayer for 


relief. I did this in general terms, not having a copy of the 
complaint. 

* Ibid 

Ibi 
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Ibid. This memorandum was prepared on March 8, 1954. 
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He asked me who had the case in charge in the Depart- 
ment and I said Mr. Emmerglick. He said he did not think 
Emmerglick would be able to continue with the case or 
handle it because he was re on two important assign- 
ments, the tanker case and the Aluminum Co. matter. 

He reflected a moment and said in substance that a way 
ought to be found to get rid of the case. He asked me 
whether, if we revie our practices, we would be able to 
find things we are doing which were once considered entirely 
legal, but might now be in violation of the antitrust laws or 
questionable in that respect. He went on to say that he 
would be surprised if in a business such as ours things of 
this sort did not exist. The interpretation of the antitrust 
jaws had changed and the courts had very different views 
today about many business practices from the earlier opin- 
ions. Consequently, he thought that we could readily ind 
practices that we might agree to have enjoined with no real 
injury to our business. 

told him we had thought about the matter but I was not 
prepared at the moment to say that we could proceed in that 
fashion, He said if we tried we could certainly find things 
of that sort that could be used as a basis for a consent decree 
(I noted carefully that here for the first time he was specific 
in using the term “consent decree”). He was now so specific 
that I felt I had to go one way or the other and I did not 
feel at liberty to weaken on what I understood to be our 
sition at that time. I said that our management had not 
n willing so far to admit that any injunction ought to be 
entered against the company, but they felt that the case 
ought to be dropped. He said, “I don’t think that’s a very 
sensible attitude for them to take.” I said, “They are sen- 
sible people and they will give this matter further considera- 
tion. I don’t mean that they have adopted a final unchange- 
able position, but that’s the way they now feel.” 

I thought it wise to change the trend of the conversation 
and asked him whether the appointment of the proposed 
commission to examine the antitrust laws would involve any 
postponement in dealing with cases such as ours. He said 
no, this was part of the ordinary routine of the Department 
which would go on just the same. 

As I got up to go he walked down the steps with me and 

repeated his statement that it was important to get this case 
disposed of. He said the President would understand this 
also and that if a settlement was worked out he could get the 
President’s approval in 5 minutes. 
__ As I was leaving, I reminded him that we had applied to 
Judge Barnes to have the case dismissed, and I said that 
T assumed it would be all right if we did not hear from Judge 
Barnes in the near future to get in touch with him to find 
out what was to be done. He said that was right. 


When asked whether the Attorney General had ever made a de- 
tailed study of the case Mr. Price testified: 
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_I doubt if he ever made a detailed study of it during my 

_ time because I got the impression that he was leaving the 

‘thing pretty well to the Antitrust Division and was doing 

no more than giving us a little friendly tip as to how we 

might approach them to get something started in the way of 
negotiation.** 


It is evident, however, that Attorney General Brownell did more 
thin give A. T. & T. a “little friendly tip” as to how to approach the 
Justice Department. He urged the defendants’ counsel to review 
their practices and to submit as an alternative to dismissal concessions 
that would cause “no real injury to (A. T. & T.’s) business.” In ef- 
fect, the Attorney General of the United States was proposing that as a 
basis for concluding the litigation the defendants should submit to a 
face-saving decree that would omit the basic relief requested by the 
Government’s complaint, namely, divorcement of Western Electric 
from the Bell System. 

There can be little doubt that by his statements to Mr. Price at the 
White Sulphur Springs meeting, Attorney General Brownell mani- 
fested a willingness to have the Justice Department consider a token 
settlement and forego a decree consistent with the public interest—an 
attitude denoting partiality toward the defendants incompatible 
with the duties oF his public office. It may be added that it hardly is 
in keeping with the ethics of the legal profession for an Attorney 
pe we is entrusted with responsibility for all, litigation 
brought by the United States—te give his adversary “a friendly tip” 
to approach the Justice Department with a proposal whose aceeptance 
me prove harmless to his clients.” 

Understandably, the defendants lost no time in responding to the 
Attorney General’s suggestions with respect to a consent decree as a 
substitute for dictaiceal A few days after the White Sulphur Springs 
meeting, Dr. Kelly met with Secretary of Defense Wilson and Deputy 
Secretary Kyes and asked them to intercede with the Justice Depart- 
ment to have the case settled on a basis that would not require divorce- 
ment of Western.” 

In the course of these meetings, Mr. Kyes asked Dr. Kelly to submit 
a memorandum setting forth why the Defense Department should be 
interésted in this matter.°* In accordance with this request, a memo- 
randum entitled “Interest of Department of Defense in Bell System 
Antitrust Suit” was prepared by Dr. Kelly ard his associates, and 
submitted to Mr. Kyes around July 3, 1953, with the purpose of having 
it adopted as a statement of the Defense Department.” In essence 
this memorandum urged settlement without severance of Western 
Electric.” More than that, the memorandum was drafted with the 
intention that it could be used in toto “by the Department of Defense 


Hearings, p. 1952. 
~ Also, it would have been more fitting for Attorney General Brownell, when discussing 
the case with Mr. Dumas of A. T. & T., to have insisted upon meeting in his own 4 
rather than at luncheon in the private hotel room of a personal friend. Apt in this con- 
nection is a recent comment that more austerity is required in the public business and that 
negotiations should be conducted at headquarters and not over the luncheon table. See 
New York Times, June 29. 1958. 

Hearings, pp. 2015, 2016. 
® Hearings, p. 2015. 

% Hearings, pp. 2016, 2024, 2058, 2059. 

Hearings, pp. 2024, 2083-2087. 
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as a statement of (its) position with respect to the antitrust suit.” * 
Hence it purported on its face to be a statement not of the Bell System, 
but of the Department itself.° It was understood by Dr. Kelly that 
Secretaries Wilson and Kyes “were going to use some of the material 
in it” in making “favorable recommendation to the Attorney 
General.” * 
__Dr. Kelly testified that a few days later Mr. Kyes advised him that, 
with the exception of two specified changes, the Department of Defense 
was “going to use this (memorandum) in stating their position,” ? also 
that “they were sending a letter to the Attorney General which would 
ca our position.” * Shortly after this, on July 10, 1953, Secretary 
ilson. addressed a letter to the Attorney General which not only 
supported A, T. & T.’s position, but, except for the two changes men- 
tioned which are noted below, was identical with the memorandum 
Dr. Kelly had submitted the week before.* This letter which was 
hand-carried to the Attorney General read in part: ° 


The Department of Defense wishes to express its serious 
concern regarding the further prosecution of the anti- 
trust case now pending against Western Electric Co. and 
A. T. & T. Co. in which it is asked that Western Electric 
be completely separated from the Bell System. 

* 


* * * 


The pending antitrust case seriously threatens the continu- 
ation of the important work which the Bell System is now 
carrying forward in the interests of national defense. This 
is for the reason that the severance of Western Electric 
from the system would effectively disintegrate the coordi- 
nated organization which is fundamental to the successful 
carrying forward of these critical defense projects, and it 
appears could virtually destroy its usefulness for the fu- 
ture.* This result would, in the judgment of this Depart- 
ment, be contrary to the vital interests of the Nation. 


* * * * * 


* * * (I)t is now evident that a mere postponement of the 
prosecution of this case does not adequately protect the vital 
interests involved. It is therefore respectfully that the 
Department of Justice review this situation with a view of 
Aoi oe suggestions as to how this potential hazard to na- 

tional security can be removed or alleviated.’ 


2 Hearings, p. 2024. 

* Hearings, p. 2025. 

* Hearings, pp. 2024, 2025. 

; Liat pp. 2026-2031. The text of the letter is set forth as appendix VIT, infra, 
ie ® The latter part of this sentence as originally drafted by Dr. Kelly read as follows (hear- 
ings pp. 2024, 2025, 2082, 2036); “and would virtually destroy its usefulness for the 
future.” Thus the first revision made by the Department of Defense was to strike out the 
word “would” and substitute in its place the term “it appears could.” 


1d. 
' * The last paragraph of the memorandum drafted by Dr. Kelly read as follows (hearings 


pp. 2025. 2082, 2037) : 

“For these reasons, it is now evident that a mere postponement of the prosecution of 
this case would not adequately protect the vital interests involved. It is therefore 
respectfully urged that the Department of Justice dispose of this case promptly on a basis 
which will preserve the Bell System organization so that it can continue its outstanding 
contribution to the national defense.” 
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In short, the letter sent by the Secretary of Defense to the Attorney 
General suggesting disposition without divorcement in the interest of 
the national defense was actually “ghost written” by a Bell System 
official whose role vis-a-vis the Department was essentially that of an 
“advocate.” As Dr. Kelly testified 3° 


The Cuarrman. So that in a certain sense, you became a 
sort of ghostwriter for the Department of Defense. 
Would you say that? : 
Dr. Kettry. To the extent that they used the memorandum 
that Mr. Kyes asked me to prepare; that is correct. 
* * 


* * 


The CHarrman. You were an advocate before the Depart- 
ment of Defense, weren’t you? 

Dr. Keixiy, Certainly. Without question. I was working 
for the Bell System and also I felt and feel very strongly 
that I was also working for the Nation. 

The Cuarrman. But you nonetheless, to grant all that, you 
nonetheless were advocating something for the Bell Tele- 
phone System, 

Dr. Ketzy. That is right. 


At a previous point in this report critical reference was made to the 
activities of the Defense Department during most of 1952 * in advo- 
cating a position that had been taken by A. T. & T. without seeking 
to reach an objective judgment of its own. This criticism applies 
with even greater force to the Defense Department’s 1953 participa- 
tion in the A. T. & T. negotiations. Here the Department injected 
itself into the very merits of the litigation, no longer merely seeking 
postponement of the trial. It is deemed significant that neither Sec- 
retary Wilson nor Deputy Secretary Kyes saw fit to take counsel with 
other officials, more familiar with the case, concerning the nature of 
the legal issues or their public importance. Instead, on behalf of 
the Department, they uncritically adopted and championed the view 
of the public interest that was being urged upon the Government by 
self-interested, private parties defendant. 


Dr. Kelly’s intercession with the Defense Department during the 
period he served as a department WOC consultant 


At this juncture comment is also required concerning the activities of 
Dr. Kelly, president of the Bell Telephone Laboratories, in seeking 
Defense Department help on the case in the period from January 9, 
1953, through June 8, 1953, when he was a Woc consultant in the 
Department.” 

he background is this. 

In November 1952, Secretary Lovett asked Dr. Kelly “to accept the 
chairmanship of a committee and to select outstanding citizens with 
appropriate heitienned as members of the committee to evaluate our 
continental defense.” ** Dr. Kelly acceded to this request, and on 
January 9, 1953, was given an “excepted appointment” in the Office of 


2017, 2038, 2041, 2042: 
upra, p. 51. ‘ 
%” Dr, Kaliy’s activities at the Defense artment in connection with the antitrust 
Htigation started in March 1952 and continued to July 1953. 

Hearings, p. 2397. 
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the Secretary of Defense as a consultant on a without compensation 
WOC) basis to serve as Chairman of the Ad Hoc Committee on 

mtinental Defense, in which capacity he continued until June 8, 
1953. 

Dr. Kelly testified that he had not sought membership on this com- 
mittee, but accepted the assignment as a citizen’s obligation.” He 
also testified that he was not an employee of the Department during 
this period and that he had not taken an oath of office as a WOC.* 

The candor and sincetity of his testimony throughout the hearings, 
make it probable that Dr. Kelly was given an erroneous impression as 
to the nature of his appointment to head up the Continental Defense 
Committee. For san Department records establish that Dr. 
Kelly did take an oath of office on January 9, 1953, as a WOC con- 
sultant appointed under authority of section 303 (a) of the National 
Security Act.* Also, it is clear that a person appointed under this 
section is regarded by Congress as a Government employee * and hence 
prohibited while serving on a committee or as a part-time adviser from 
performing any act which is unlawful under specific conflict-of-interest 
statutes,’* and “which relates to a matter directly mgt, depart- 
ment or agency which he is advising or to a matter in which the depart- 
ment or agency is directly interested.” ** 


* Hearings, pp. 2042, 2050. 

18 Hearings, pp. 2042, 2048, 2046, 2047. 

% Hearings, pp. 2346-2860. This provision (sec. 303 (a) of Public Law 253; 10 
U. S.C., sec. 178) reads as follows : 

“The Secretary of Defense, the Chairman of the National Security Resources Boatd, 
and the Director of Central Intelligence are authorized to appoint such adv com- 
mittees and to employ, consistent with other provisions of this act, such part-time advisory 

sonnel as they may deem necessary in carrying out their respective functions and the 
unctions of agencies under their control. ersons holding other offices or positions 
under the United States for which they receive compensation while serving as members 
of such committees shall receive no additional compensation for such service. .Other 
members of such committees and other part-time advisory personnel so employed may serve 
without compensation or may receive compensation at a rate not to exceed for 
each day of service, as determined by the appointing authority. 

“(b) Service of an individual as a member of any such advisory committee, or in any 
other part-time capacity for a d rtment or agency hereunder, shall not be considered as 

Tvice pringing such individual within the provisions of section 109 or 1138 of the 

iminal Code (U. 8. C., 1940 edition, title 18, sees. 198 and 203), or section 19 (e) 
of the Contract Settlement Act of 1944, unless the act of such individual, which by such 
section is made unlawful when performed by an individual referred to in such section, 
is with respect to any particular matter which directly involwes a department or agency 
toes perece is advising or in which such department or agency is directly intereated.” 

asis supp . 

15 Freatings ">. 2372. Section 308 (a) provides a partial exemption from the conflict-of- 
interest statutes for personnel appointed under its authority thus signifying that section 
303 consultants are regarded by Congress as Government employees. Were such personnel 
not considered to be sarviorece of the United States, there would be no need for the 
exemption from conflict-of-interest statutes which apply only to Federal Government 


loyees. 

20 ese statutes are 18 U.S. C., secs. 281, 288, and 284. 

Hearings, p. 2374. Mr Leonard Niederlehner, Deputy General Counsel of the 
Department of Betense, was questioned for Ls a of establishing that Dr. Kelly could 
have been appointed by the Department as a under other statutory provisions which 
would have given him complete exemption from the conflict-of-interest statutes. For 
example, he was asked (hearings, p. 2370) : 

“Mr. E1senpere. Aren’t there other provisions of law with to the Pan! ge 
of WOC’s and WAWP’s apart from section 303 (a)? For example, doesn’t on 7 
of the Second Supplemental Appropriations Act of 1951, as amended, provide for the 
pe aan ony a of ‘s and give them a complete exemption from the conflict-of-interest 
statutes ? 

“Mr. NImDERLEHNER. That its correct. And there is further authority in the Defense 
Production Act, but we have not used it.” 

Mr. Niedérlehner’s testimony in this respect was obviously in error. No one appointed 
as a WOC in the Department of Defense has Foe amin exemption from eon flict-of- 
interest statutes as was made evident by later testimony of Mr. Niederlehner as follows 
(hegrings, pp. 2395-2896) : 

“Mr. Ha 


RKINS. * * * (I)s there anybody appointed as a WOC in the Department 
of Defense who has a complete exemption from the conflict-of-interest statutes? 

“Mr, NIEDERLEHNER, I would say no. * * * There is no absolute exemption. 

“Mr. Harkins. With respect to section, 704 of the Second Supplemental Appropriations 
Act of 1951, has not the Secretary of Defense promulgated lation Te- 
stricts the exemption contained therein * * * ? 

“Mr. NIEDERLEHNER. That is correct. * * *” 
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It is indisputable that during the period from January 9 to June 8, 
1953, when Dr. Kelly was employed by the Defense Department as a 
WOC, he was also acting as an advocate at the Defense Department 
on behalf of his private employer, the Bell Telephone Laboratories, 
which continued to pay his salary.'* More specifically, in the same 
barton in which he was advising the Secretary about. continental de- 
ense matters in his capacity as a WOC consultant, Dr. Kelly, in his 
rivate capacity as president of the Bell Laboratories, was urging the 
romeor tn and Deputy Secretary of Defense to have the Department 
intercede with the Justice Department with respect to the antitrust 
suit.’ 
Withal, Dr. Kelly saw nothing “abnormal” in the fact that while 
Chairman of the Continental Defense Committee in the Defense De- 
artment, he sought the Department’s favorable recommendation on 
fis company’s litigation. He testified, for example: *° 


The Cuarrman. Didn’t you see anything abnormal in the 
fact that while you had this privileged status (let me call it 
that if you don’t want to admit it was a WOC status) you 
were asking at the same time for some disposition, favorable 
to your company, of your company’s litigation with the 
Government? 

Dr. Kexuy. Absolutely not, Any more than our doing 
the multimillion dollars worth of work for the Government 
at their request, which I was leading. 


The committee takes a very different view. It agrees with the com- 
ment of the chairman in the course of the hearings ™ that this incident 
points up the vice of WOC’s attempting to serve two masters. Those 
who become WOC’s must realize that they cannot properly act as 
advocates before the Government while they are in the Government 
service. 

Further, the committee believes that the Department of Defense 
must share responsibility for not fully advising Dr. Kelly of the legal 
restrictions governing his employment and for not delineating to him 
the area of permissible and impermissible conduct. 


The 1954 negotiations 

Having heard nothing further from the Department of Justice 
for almost a year after the White Sulphur Springs meeting,” Mr. 
Dumas asked Mr. Bayard Pope to arrange a further meeting with Mr. 
Brownell. As was the case in the year before, Mr. Pope set up a 
luncheon at his hotel room on April 16, 1954.% 

Mr. Dumas testified that on this occasion he “urged again ve 
strongly that the suit be dismissed” but that “Mr. Brownell told (him 
that he would not dismiss it.” ** Questioned as to whether he and — 


18 Hearings, p. 2042. 

1® Hearings, pp. 2042, 2048-2049. The committee does not undertake to determine the 
pi mervire of the conflict-of-interest statutes to these activities. But see hearings, pp. 

98-2401 for a statement of the views of the Department of Defense with respect to the 
PS Sarge of sec. 281 of the Criminal Code to consultants appointed under sec. 303 
of the National Security Act. Note too should be made of Dr. Kelly’s testimony that 
no one in the Defense rtment or in the Bell System organization ever called to his 
attention the provisions of section 303 of the National Security Act. See hearings, p. 2048. - 

*® Hearings, p. 2053. 

21 Hearings, p, 2361. 

= Hearings, pp. 2084, 2421. 

% Hearings, pp. 2407, 2408. 

Hearings, p. 2408. 
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Mr. Brownell didn’t erg! agree that conferences looking toward 
a Many disposition of the case should be started,” Mr. Dumas 
replied that he didn’t “remember that that was the case.” *° On the 
other hand, a chronology obtained from the files of A. T. & T. and 
obviously intended for interoffice use only, noted specifically that 
“having heard nothing further, Dumas met with the Attorney General 
on April 16, 1954, and it was agreed that conferences looking toward 
& — disposition of the case should be started.” *° 

any event, on May 3, 1954, oak by for A. T. & T., conferred 
with the Attorney General and Jud arnes to discuss a possible 
settlement.” “Notes” made by one of the A. T. & T. attorneys who 
attended read in part: ** 


1. Brownell said they had decided not to dismiss the 
case. He said that, a several discussions with repre- 
sentatives of the Defense Department, it has been agreed 
between them that the interests of the Defense Department 
do not require dismissal. 

2. Brownell appeared to be interested in finding a satis- 
factory way of disposing of the case, but, of course, he had 
made no detailed study of it. Barnes gave no indication of 
having studied the case with any thoroughness. He had a 
few memorandums, which, presumably, had been prepared 
for him by his staff, and he read from these memorandums 
and from the complaint in his discussion of the problem. 
He apparently has accepted much of the complaint as true 
and is disposed to make the stock arguments for competition 
in the supply of equipment to the Bell System. 

8. Both Brownell and Barnes nig to be under the im- 
pression that the suit was brought because of complaints 
that have been received from some State regulatory com- 
missions. Barnes asserted that such complaints had been 
received, but he did not state when they had come in and from 
whom. He said the problem was that the commissions could 
not find out enough about Western’s costs, profits, and prices 
to do an effective job of regulation. 

* * * oa * 


6. Barnes referred several times to “restrictive practices.” . 
The only one he mentioned specifically was the use of patents 
to put Western in the position of exclusive supplier. How- 
ever, when we suggested that a liberal licensing policy could 
be embodied in any disposition of the case, Barnes referred 
to this as “ window dressing,” but said it would not do 
much good because Western has already achieved an exclu- 
sive position as a result of longstanding patent practices, 


% Hearings, p 2408. 
* Hearings, pp. 2408, 2409, 2421. Mr. Horace P. Moulton, the Boke vice president 
and general counsel) of A. T. & T. who prepared this chronology, testified that the informa- 


tion he had about this meeting was “strictly third-hand.” Hearings, p. 2410. However, 
considering Mr. Dumas’ rather hazy recollection when testifying about this and the previous 
meeting with the Attorney General, it would appear not unreasonable to conclude that 
the cited entry in the chronology accurately refi what actually happened. 

37 Hearings, pp. 2084—2088, 2110-2114. 

2 Hearings, gp. 2112-2114. The full text of these “notes” is set forth as appendix 
VIII, infra, p. 342. 
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and liberal licensing would not permit competitors to 
“catch up.” 


* * * * 


8. Toward the end of the conference, Brownell asked 
whether the problems would be solved by having Western 
separted from the system but left as a single company. 
Barnes made no comment on this, but, of course, we did. 

9. The conference broke up when Brownell gave a clear 
indication that he had to turn to other things. Barnes sug- 
gested that we send him an agenda for future discussions. 


With respect to settling the litigation, a so-called “checklist of 
items” * prepared by A. T. & T. counsel for use at this meeting, makes 
it apparent that on their own initiative the defendants were will 
to consider as a basis for settlement a decree (1) requiring (@) compul- 
sory licensing of patents conditioned on securing rights in exchange; 
(o) furnishing of technical information; and (¢) cancellation of “old 
contracts”; (2) enjoining (a) certain exclusive agreements; (5) acqui- 
sition of other manufacturers; (c) acquisition of independent tele- 
phone companies except with the FCC approval; (d) acquisition of 
any but nonexclusive rights under patents; (¢) restrictions on resale of 
licensed equipment; (f) the fixing by Western of resale prices of its 

roducts; and (3) amendment of the standard supply contract and 

evelopment of a plan for Western to withdraw from making such 
things as are not sold to the Bell System or manufactured for the 
Government. 

A further conference was held with Judge Barnes on May 28, 1954, 
at which counsel for the defendants suggested a consent decree “con- 
fined to the nonregulatory aspects of the case” which embodied the 
items contained in the so-called “checklist” last referred to.” Then 
on June 4, 1954, Mr. Price submitted a formal, written proposal for 
a decree which dealt with the same matters as the “checklist of items.” 
This proposal would not require severance of Western Electric, would 
not limit the role of Western Electric as supplier to the Bell System, 
and would not require operating go of the Bell System to pur- 
chase under competitive bidding. ther, the formal proposal sub- 
mitted by A. T. & T. to the Department of Justice covered only the 
following subjects: 

_ 1. Compulsory licensing under Bell System patents (now some 9,000 
in cuba on reasonable terms. 

2. Compulsory furnishing of technical information to licensees 
under Bell System patents on reasonable terms. 

8. Prohibition of the acquisition of patents, or exclusive rights 
under patents, from outsiders. 

4. Prohibition of the acquisitions of independent manufacturers. 

5. Provisions relating to exclusive or restrictive agreements with 
other enterprises. 

6.. Prohibition of any acquisition of independent tele- 
phone companies, except after certification by the Federal Commu- 
under section 221 (a) of the Communications 

ct of 1934. 


» Hearings, pp. 2084-2088, 2110-2114. 
* Hearings, pp. 2119, 2468-2470. 
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7. Elimination of limitations upon the right of companies of the 
Bell System to dispose of equipment. 

8. Prohibition against fixing the resale prices of equipment manu- 
factured by Western. 

9. Consideration of provisions with respect to— 

(a) vee oe sales of telephone equipment outside the Bell 
stem ; an 
oy) Western’s sales of t of et other than those 
manufactured for the Bell System or for the Government.** 

This proposal, which evidence in the record indicates served as gen- 
eral framework for the final decree,** was evidently submitted to the 
Justice Department, in response to the suggestions the Attorney Gen- 
eral had made to Mr. Price at White Sulphur Springs the year before. 
Thus, Mr. Price testified : ** ve +i 

Mr. Materz. * * * Was the proposal for a consent decree 
which you presented to Mr, Brownell and Judge Barnes on 
May 3, 1954, a response to Mr. Brownell’s suggestion at 
White Sulphur Springs? =: 

Mr. Price. Well, it wasn’t a proposal. It was a checklist 
of thi to talk about. Certainly, some of those things 
would fall within the language that Brownell used when I 
talked to him. 

Mr. Materz. What that, sir? 

Mr. Price. About things would not do serious injury 
In oth rds, this checkl ted 

r. Materz. In other wo: is checklist represen 
—- that wouldn’t do serious injury to the business? 

r. Price. I say some of these items certainly fell under 
that description. 


* * * * * 


Mr. Maerz. These items, I take it, you considered woul 
not do serious injury to the company in a consent decree; is 


that 

_. . Mr. Price. I don’t know how far we got in being willing to 
deal with all these things. These are things we thought 
about, talking over, and, certainly, they were the kind of 
things that were less damaging than divestiture, and all. that. 


It is apparent that Assistant Attorney General Barnes took quite a 
different point of view about possible settlement from that expressed 
by the Attorney General at White Sulphur Springs, perhaps not hav- 
ing been advised as to what had taken place there. At any rate, at a 
conference in his office on October 20, 1954, when attorneys for 
A. T. & T. pointed out their proposals for a consent decree were con- 
ditioned on there being no divorcement of Western, Judge Barnes 


* According to A. T. & T. a “decree along these lines would give complete relief as to 
all the matters alleged in the complaint which do not fall within regulatory field,” and 
“would leave the regulatory —— to be dealt with by the nee government which 
are best qualified to deal with them and which are in fact dea ing with them in a manner 
bo pte to satisfy every requirement of the public interest.” earings, pp. 2095, 209 


33Cf. hearings, pp. 2098, 2104. Seven of the nine items included in the proposal. are 

reflected in the decree. Hearings, pp. 2098-2099. For testimony concerning what major 

provisions of the decree were not contained in the proposal, see hearings, pp. 2101-2110. 
Hearings, p. 2085. 
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indicated that as far as he was concerned, he was still at the divorce- 
ment issue.* And at a further and lengthy conference in his office 
on November 4, 1954, A. T. & T. counsel made a “full-dress presenta- 
tion in opposition to divorcement.” ** At that time, Judge Barnes, 
according to a memorandum prepared by A. T. & T. counsel, indi- 
cated that while the system is a lawful organization as a public utility, 
there is a monopoly in supplying it with equipment. In addition, he 
challenged the right of a service organization to decide at will tomake 
rather than buy its equipment where the result is monopoly in the 
supplying industry. Apart from that, he declared that Western 
Electric’s monopoly extended beyond technical manufacturers into 
procurement or manufacture of standard commercial products. 

With respect to arguments advanced by defense counsel concerning 
uniqueness, the need for integration, and the benefits of collabora- 
tion, Judge Barnes replied that the defendants had ignored the 
benefits of competition which they had not tried and that other indus- 
tries—for example, railroads, airlines, and television—had efficient 
and progressive suppliers. He also made it clear that if contributions 
to the military effort were to be a defense to a violation of the anti- 
trust laws, this would lie outside his field and would have to be decided 
by the President or the National Security Council. 

Lastly, replying to the contention that Western’s prices to the Bell 
operating companies are subject to indirect EM Judge Barnes 
pointed out that State commissions lack staffs and ability to deal 
with Western Electric’s accounting and practices and that the Na- 
tional Association of Railroad: & Utility Commissions (NARUC) was 
an inadequate instrument for the ee oe sought. 

In view of these developments, A. T. & T. felt that it would be 
helpful to elicit once more the aid of the Defense Department in get- 
ting the case di of on a favorable basis. On November 4, upon 
completion of their conference with Judge Barnes, Mr. T. Brooke 
Price and his associate, Mr. J. E. F. Wood, went to the Pentagon 
to see Mr. Wilber M. Brucker then the General Counsel of the Depart- 
ment of Defense, because they “had some intimation * * * that Goy- 
ernor Brucker, who was comparatively new in this position as counsel 
to the Defense Department, wanted an opportunity to get the feel of 
this case, wanted to inform himself about it * * *.” ** 

With another meeting scheduled with Judge Barnes on December 
10, 1954, for further discussion of the divorcement issue, Messrs. Price 
and Wood again on December 3 saw Governor Brucker, who advised 
them that he would try to talk to Judge Barnes on the following 
Monday or Tuesday.** 

Mr. Price stated under interrogation at the hearings that he saw 
nothing unusual in having the General Counsel for the Defense De- 
partment ask him at this meeting what the Department of Justice’s 
attitude had been in the past. Nor was there any question in his mind 
as to the propriety of having such discussions with the Department 


* Hearings, pp. at2i-3186. For @ more extensive memorandum of this meeting see 


ngs, p. 2126. 
* Hearings, pp. 2127-2129. 
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of Defense counsel without anyone present from the Department of 
Justice. To quote from the testimony : *° 


Mr. Hourzman. Didn’t you think it was somewhat unusual 
to have the counsel to the Department of Defense ask you 
“a the Department of Justice’s attitude had been in the 
past 
Mr. Price. I don’t think so. He was simply trying to find 
out what had gone on and where the thing stood. He was 
coming into it new and so, if I may use the expression, some 
moves of the game had been made and he wanted to know 
what had happened. 
Mr. McCuuiocu. I would like to ask a question there. 
Was there any discussion, Mr. Price, about the propriety of 
these meeti which you attended, which Mr. Wood at- 
tended and which Mr. Seott attended and which Mr. Brown 
attended, which Governor Brucker attended, with no legal 
representatives from the Department of Justice there? 
r. Price. No. 
Mr. McCutxocu. That was never discussed among you 
—_ at any time. 
r. Prices. This was are wi a matter of our informing 
Governor Brucker of what had happened in the case so that 
he would understand the situation if he was going to move 
into it, as he indicated he might. 
No, this wasn’t a tri ar debate or negotiation involv- 
ing the Department of Justice in any way. 
r. Mc u. No. I didn’t mean to imply that it was, 
Mr. Price. I just raised the question whether you gentlemen 
ever considered the propriety of such an informative discus- 
sion with no one present from the Department of Justice. 
Mr. Price. No. It never occurred to us that there was the 
slightest question of propriety in those meetings. 
Three days later, on December 6, 1954, Governor Brucker formall 
interceded in a letter to Judge Barnes which adopted the A. T. &. T. 
ition in toto and urged on the basis of defense considera- 
tions disposition of the case without breaking up the Bell Sys- 
tem “into separate packages.” He suggested in his letter, 
however, as had A. T. & T., that correction might be in order as to 
“arrangements and practices that may exist between Western Electric 
tm others respecting licenses, patents, sales of apparatus, and the 
The committee shares the concern about this letter that was ex- 
ressed by the chairman at the hearings.** It was an extrav 
ut otherwise typical, example of the Fe ie ar with which high 
Defense officials met every request to help A. T. & T. On the first 


% Hearings, pp. 2130, 2131. 

“ Hearings, pp. 2182-2136. The text of this letter is set forth as appendix IX, 
p. 343. One of the grounds urged for disposition on this basis was that “preparationa 
ape for a trial would consume many, many months of the time of all key personnel of 

at organization who are now in Government work.” Even if it be conceded that prepa- 
ration of trial for the case might require diversion of A. T. & T. personnel from the defense 
effort, this at most would require only deferment of trial. It is difficult to perceive how 
Se eaeaioation would make necessary settlement of the case without severance of 

estern. 

“ Hearings, pp. 2134, 2135. 
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business day after what appears to have been his earliest significant 

contact with the case, 4 days preceding a meeting he knew had been 

scheduled between Judge Barnes and A. T. & T. representatives, and 
without consultation of any kind with Justice Department official 

Mr. Brucker again threw the Defense Department’s weight behin 

the defendants’ opposition to divestiture, 

Following this there was a further conference at the Department 
of Justice on December 10, 1954,*? presided over by Mr. Edward A. 
Foote, an attorney who had become associated with the Department 6 
months before as confidential assistant to Judge Barnes.“ Although 
lacking in antitrust experience,** Mr. Foote was assigned in the latter 

art of 1954 to take charge of the settlement negotiations subject to the 
ra of the Assistant Attorney General and the Attorney Gen- 
eral.*® 

At the December 10 meeting, the Government requested A. T. & T. 
to prepare and submit a report making a breakdown of Western’s 
Bell System manufactures by categories and analyzing why it was 
necessary to retain manufacture of such categories. Mr. Victor H. 
Kramer “ explained that the purpose of the request was to explore 
the possibility of injunctions prohibiting the system from manufac- 
ye specific product lines or requiring it to get rid of certain. 

ants.” 

. In accordance with the request, A. T. & T. submitted to the De- 
artment on January 29, 1955, a Report Regarding Equipment Manu- 
actured by Western for the Bell System * listing 17 categories of 

equipment so manufactured “ and ‘setting forth reasons why the Bell 

System believed it necessary to have each such category manufactured 

by Western rather than purchased from independent concerns. 


The 1955 negotiations 


In the early part of January 1955, there took place a meeting be- 
tween Mr. Foote and Mr. Price with the latter characterized as “a 
very interesting little chapter.” Mr. Price testified : 


Foote came into this thing cold from the outside. He did 
not know anything about our case and he did not. know any- 
thing much about the Antitrust Division either. * * * When 
he came into it he was thrown into these large meetings, 7 
or 8 people and he indicated to us he would like to get a 
more informal down to earth contact with this case and get 
really an opportunity to talk it out in an informal way. 


“For a detailed memorandum prepared by A. T. & T. counsel summarizing this 
conference, see hearings, pp. 2138-2142. 

“In the following June, Mr, Foote was promoted to the position of first assistant in the 
Antitrust Division. Hearings, p. 3586. 

4 See hearings, pp. 3587_3588, 3648. 

* Hearings, p. 3648. 

“Mr. Kramer was Chief of the Division’s General Litigation Section and, in that 
position, responsible for general supervision of the case. See hearings, p. 3572. 

« hearings, pp. 2139, 2141. Mr. Foote was reported as saying at the conference 
that “there were four things the Department could do with this case—dismiss it, prosecute 
it, oy eg it, or settle it,” and that “he assumed that we would be better off with a settle- 
ment than with a dismissal, since the latter would certainly not silence such people as 
Senator Kefauver.” See hearings, pp. 2139, 2142, 3665. 

Hearings, pp. 3887-4078. 

“The 17 categories are: Switching equipment; carrier, repeater, and other trans- 
mission equipment ; exchange and toll cable; switchboard cable and wire; coaxial cable; 
rubber-covered wire; copper line wire; steel wire and strand: cable terminals; loading 
coils and cases ; tubes and allied ye te ; telephone sets ; cords ; coin collectors ; telephone 
ba: mele line ee and protectors and protection equipment. 

earings, p. a 
S Ibid. Bee also hearings, p. 3670. 


> 
: 
; 
ra- 
ter, 
to 
tric a 
the 
! 
1g 
Fat 
ional : 
repa- 
rense 
how 
of 


4 


66 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


_ — that in mind, he invited me to go and have dinner 
with him. 

Well, I talked that over with my associates, and we con- 
cluded that it would be all right if Judge Barnes knew 
about it, and did not have any objection. 

Well, we got assurance that that was so, that Judge Barnes 
knew that Mr. Foote was inviting me to dinner and that it 
was all right; and so I went and I had dinner with Mr. 
Foote and Mrs, Foote and their son out at their home here 
in Washington, one night in—oh, I think it was probably 
January 1955, a cold winter night. * * * I remetbee wait- 
ing for the taxi. And we had a nice dinner and after dinner 
he and I sat down for an hour, maybe an hour and a half 
and we talked about this case and really we gossiped about 
it. That is, I can say that because when I left there I sat 
down with a pencil and scratched down a lot of things that 
we had said, just to sort of keep them in mind for my own 
purposes and that very rough and perhaps slightly indis- 
creet set of notes stayed in the file, and you have it. 


The “set of notes” referred to in the foregoing testimony set forth 
in detail Mr. Foote’s comments to Mr. Price on the occasion of the 
latter’s visit.** In course of this informal after-dinner chat, Mr. 
Foote made it abundantly clear to his guest that he lacked confidence 
in the antitrust complaint and regarded it as “silly to consider trying” 
the case. Thus, Mr. Price testified : 

Mr. Materz. Did Mr. Foote mention or state to you it was 
silly to consider trying the present case ? 

Mr. Price. Yes. 

Mr. Maerz. Did he say that the Department of Justice 
once had an idea, a wild idea of submitting the case on 
agreed facts? 

Mr. Price. I think he said he had indtvidually. 

Mr. Matrrz. He? 

Mr. Price. May I comment on this? 

Mr. Materz. Please do. 

Mr. Price. That it was silly to think of trying the case. 

* * * Because there I think I can add something. It was 
that he had come to recognize, and I think the others, too, 
had also, that this complaint was a monstrosity, it was badly 
drawn, it was full of perfect absurdities and you just could 
not go to trial on that kind of complaint. 


On the witness stand, Mr. Foote explained that “the reason for 
getting Mr. Price out to the house was to try to get some more in- 


® Hearings, pp. 21538-2157, The text of this “set of notes” is set forth as appendix X, 
infra, pp. 
5S Hearings, p. 2145. Mr. Price's notes also state : 
“Foote had talked with Vic Cooley who gave him three reasons why W. EB. costs were 
lower than any possible selling expense, etc.” 
The person referred to is Mr, Victor E. Cooley, who had a long career in the Bell 
tem, endi as president of the Bell Southwestern Telephone Co. Hearings, pp. 


n 

2146, 3656. After is retirement he became Deputy Director of the Office of Defense 
Mobilization. While serving in that capacity, he became acquainted with Mr. Foote and 
advanced to him at a luncheon in the latter part of 1954 “some arguments about the 
A. T. T. case” that may have included, as Mr. Foote recalled, “‘three reasons” why 
Western Electric’s costs were lower than any possible competitor’s. Hearings, p. 3656. 
Mr. Foote testified that Mr. Cooley “would be a natural advocate’’'and that t ore 
judged “the comments accordingly.” Ibid. 


eb 


th 
no 
at 
a 
in 
a 
a 
a4 


rth 
the 
Mr. 
nce 


ng” 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 67 


formation to find out what his point of view was.” He conceded 
the substantial accuracy of Mr. Price’s notes, adding that “there was 
no indication on (his) part to Mr. Price that the Government had 
abandoned the idea of going to trial if (the parties) could not reach 
a satisfactory settlement.°® But his expressions of lack of confidence 
in the complaint, as recalled by Mr. Price, and his recorded comment 
that it would be “silly to attempt” a trial stand uncontradicted. 

These views, informally expressed by Mr. Foote, as chief Govern- 
ment negotiator, to his adversary did not jibe with those of more ex- 

rienced Antitrust Division staff attorneys assigned to the case. Mr. 

ramer, who had been with the Antitrust Division for almost 18 years, 
testified that no member of the Government trial staff thought that 
the suit was without merit or that the Government would lose it.** 
Mr. Walter D. Murphy, the chief Government trial attorney on the 
case, who had been associated with the Division for 13 years, testified 
that the allegations generally in the complaint would, in his judgment, 
have been substantiated had the suit gone to trial.* Apart from this, 
the Department’s failure to dismiss the action would indicate that Mr. 
Foote’s immediate superior did not share his misgivings as to the 
merits of the complaint. Thus, Judge Barnes testified before this 
committee in 1955: 

* * * (1)f I had thought there had been no violation in- 
volved in the suit when we reviewed it, as I did each case that 
was pending at the time I took office, I would have dismissed 
the action. That I did not do.® 


Even more important, Mr. Foote’s disclosures necessarily had the 
effect of seriously undermining the Government’s bargaining position 
at the negotiating table. It stands to reason that when the chief Gov- 
ernment negotiator tells the other side that he has no pathy with 
the case and that from his standpoint it is silly to consider trial, most 
unusual would be the defense counsel who, so forewarned, did not hold 
out for a more favorable settlement than he might otherwise be willing 
to accept. 

There is an additional consideration—whether in the circumstances 
described above and revealed in Mr. Price’s notes, Mr. Foote’s conduct 
comported with canon 37 of the Code of Professional Ethics of the 
American Bar Association which provides in part that “it is a duty of 
a lawyer to preserve his client’s confidence.” A further question is 
whether it was in accordance with this canon for Mr. Foote to have 
told opposing counsel, Mr. Price, as the latter’s notes reveal, that Judge 
Barnes “never ruled (dismissal) out of his mind;” that “Kramer 
would rather dismiss than take a weak decree ;” that “Barnes had not 
made up his mind divorcement unnecessary ;” and that Judge Barnes 
had been “relieved of responsibility” in connection with the Attorney 
General’s clearance for American oil companies to participate in the 
Iranian Oil Consortium. Asked why he told Mr. Price about these 


% Hearings, p. 8673. 
Hearings, p. 3671. 
% Hearings, p. 3677. 
Hearings, p. 3584. 
8 Hearings, p. 3724. 
® Hearings, p. 2073. 
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various matters, Mr. Foote’s only answer was, “I thought he would be 
interested. I saw no reason for not telling him.” © 

After the discussion at Mr. Foote’s home, defense counsel met with 
members of the Antitrust Division staff on January 29 and February 
25, 1955, and discussed the Report Regarding Equipment Manufac- 
tured by Western for the Bell System, to which reference has previ- 
been made.™ 

othing further happened until May 24, 1955, when Mr. H. S. 
Dumas, A. T. & T.’s executive vice president, again conferred with 
Attorney General Brownell—this time at the artment of Jus- 
tice—though the meeting was again arranged by Mr. Bayard Pope. 
Mr. Dumas testified that * he “merely went to see Mr. Brownell in 
the hope that (he) could ask him to ask his people to proceed with all 
the energy they could to arrive at some adjustment of this matter.” 
Mr. Brownell, he recalled, said “he thought it ought to be disposed of 
as quickly as possible” and that he would see what he could do.® 

ccording to a “Chronology of Recent Events” ™ prepared by Mr. 
Horace P. Moulton, Mr, Price’s successor as vice president and general 
counsel of A. T. & T., the following sents then took place: 

On June 23, Mr. Foote called Mr. Price and stated that as a result of 
the conference with the Attorney General and Judge Barnes, he was 
authorized to negotiate for a consent decree which would contain 
provisions pertaining to sea licensing, technical information, acqui- 
sition of independent telephone companies, and “certain other mat- 
ters” and would also provide: 

1. That after a period of several years at least 25 percent of the 
total dollar volume of manufactured items of telephone equipment 
required by the Bell operating companies and A. T. & T.’s Long Lines 
Department would be purchased from manufacturers other than 
Western Electric, 

2, That at any time after this period, the Government could ask 
the court for an increase in the 25-percent figure while the defendants 
would be free to apply for a decrease in that fie re. 

Various conferences followed in June and July with the defendants 
taking the position that it was appropriate in computing the 25-per- 
cent requirement to include components manufactured by others and 
incorporated by Western in equipment of its own manufacture. The 
defendants objected, however, to any provision permitting the Govern- 
ment to apply for an increase in the = ipserant figure. 

On August 11, Mr. Foote called Mr. Moulton and advised him that 
Judge Barnes was dissatisfied with the formula approach ® and would 
like to have the defendants consider a competitive bidding requirement 
as an alternative. This was followed by a conference on August 16 
between defense counsel, Judge Barnes, and Mr. Foote, at which time 
the question of competitive bidding was not directly raised. Instead 
there was a review of the facts concerning the effect of the 25-percent 
formula approac’ and a statement by the defendants setting forth 


© Hearings, p. 3671. Mr. Foote also testified that while he was not authorized “in 
advance of the meeting” to disclose these matters, he told Judge Barnes “the next day” of 
the substance of his conversation with Mr. Price. Hearings, pp. 3671, 3672. 

“© Supra, p. 65. See hearings, p. 2421. 
Hearings, p. 2411. 
Hearings, p. 2412. 
See hearings, pp. 2204—2206, 2421-2422. 
* The reasons are not indicated. 
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their reasons why divestiture of Western or any substantial reduction 
of its operations would have a serious adverse effect on the cost, 
quality, and availability of telephone service. 

Later that same month the following additional events were 


recorded in the “Chronology” prepared by Mr. Moulton: ® 


August 18: Foote called Moulton to say that Judge Barnes 
had asked. him to prepare a memorandum of the pros and 
cons of the various possibilities for settlement which had 
been discussed in our gon fone In order to assist Foote 
ys ie task, we undertook to prepare certain memorandums 

or 7m. 

August 19: Foote again called Moulton to say that he and 
Judge Barnes were to meet the Attorney General on Thurs- 
day, Angra 25, and that he should have his memorandum 
prepared by that time. 

August 23: Moulton met with Foote in Philadelphia and 
handed him the memorandums contained in the attached 
binder, together with a copy of the Memorandum for Judge 
Barnes, dated June 4, 1954, which outlined our initial pro- 
posal for settlement (a copy of which is also attached). 

August 24: Foote called Moulton to advise that he and 
Judge Barnes had had an extended discussion with the 
Attorney General. He reported that nothing definite had 
been decided, but he felt they were making progress. Foote 
asked whether the NARUC or State commissions had ever 
considered the divestiture of Western and was told that we 
knew of no instance in which divestiture had been suggested 
by any State regulatory re fo (We have reason to 
believe, but have no official knowledge, that at the conference 
with Barnes and the Attorney General, Foote urged a settle- 
ment along the lines set forth in the Memorandum for Judge 
Barnes and that the Attorney General directed Judge Barnes 
to discuss the matter with FCC Chairman McConnaug 
and possibly with the NARUC.) [Emphasis supplied. ] 

Amplifying on the August 18, 19, and 23 entries, Mr. Moulton testi- 
fied that he undertook to have prepares for Mr. Foote a series of 
memoranda relating to each of the subjects discussed in the negotia- 
tions,” which would summarize the position the defendants had 
taken. He denied emphatically that any of these memoranda, 
including the first which dealt with the divorcement problem, set forth 
the pros and cons of the various possibilities that had been discussed.” 

But nowhere in the memorandum pertaining to “Total or Partial 
Divorcement of Western From the Bell System” ” is there any indi- 


® Hearings, p. 2422. 

* Accord ht the testimony, Mr. Moulton suggested giving these memoranda to Mr. 
Foote in Philadelphia since both of them were going to be there to attend a bar association 
meeting and since Mr. Foote had only “a short period of time to prepare anything by 
August 25 that would * * * make (A. T. & T.’s) memorandums of any significance to 
him.” Hearings, p. 2207. 

® Hearings, pp. 2206-2216. Mr. Moulton had five memoranda prepared for Mr Foote, 
the first entitled “Total or Partial Divorcement of Western From the Bell He bar the 
second, “pomgaleors, Competitive Bidding” ; the third, “Proposal That Specified Ratio of 
Outside Purchases Be Maintained”; the fourth, “Proposal That Decree Be Subject to 
Future Modification”; the fifth, “The Impact of Public Regulation Upon the Subject of 
the Case.” See hearings, pp. 2284-2312. 

® Hearings, pp. 2209-2216 


Hearings, pp. 2285-2291. 
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cation that it was prepared by the defendants; that it was supplied 
to the Justice Department by the defendants; or that it was exclu- 
sively a presentation of the defendants’ views. On the contrary, the 
document purports to be an objective statement of the pros and cons 
of the various possibilities in this area that had been discussed, albeit 
all conclusions support the defendants’ position. The same observa- 
tions apply to the second, fourth, and fifth memoranda that Mr. Moul- 
ton submitted to Mr. Foote in Philadelphia. In sum, notwithstand- 
ing sharp disclaimers by Mr. Moulton and Mr. Foote," these four 
memoranda were prepared in such form that Mr. Foote could, if he so 
desired, and as a means of advancing A. T. & T.’s position, present them 
to his superiors as his own analysis and work product.” 

While it is not known what use Mr. Foote made of these memo- 
randa,"* the record indicates that at the August 25 conference with the 
Attorney General, Mr. Foote urged a settlement along the lines A. T. 
& T. had initially suggested in its previously mentioned June 4, 1954, 
memorandum to Judge Barnes. Farther, Mr. Moulton testified that 
on the next day Mr. Foote told him what position he had taken at the: 
conference, as evidenced by the following colloquy : ™ 


The Cuatrman. * * * May I ask you, on what did you 
base the statement : 

“We have reason to believe, but have no official knowledge, 
that at the conference with Barnes and the Attorney General, 
Foote urged a-settlement along the lines set forth in. the 
Memorandum for Judges Barnes.” 

Mr. Moutron. I have no recollection why I used that form 
of words, Mr. Chairman. I must have received that infor- 
mation from Mr. Foote, and I can only speculate that one 
of two things caused me to use the words “We have reason 
to believe, but have no official knowledge” phrase, either that 
it. was given to me in an off-the-record manner or something 
I inferred to be off the record, I am sure he didn’t use those 
words, or it was based on inferences that I received in the 
course of the conversation but of which I was not sufficiently 
sure to make a direct statement on. 

That is the best I can do with those words. 


* * * * * 


Mr. Maerz. * * * (Q)n August 26, 1955, didn’t Mr. 
Foote advise you privately on the telephone that he actually 


@ See hearings, pp. 3678-3781. 

@ This incident was not the first of its Re In June or owas 1953 Mr. Moulton assisted 
Dr. Kelly in preparing for the rey ense a memorandum which, while purporting 
on its face to be the position of the fense Department in respect to disposition of the 
case, actually represented the position of A. T. & T. It will be recalled that-with the -ex- 
ception of two changes, this memorandum was yy verbatim in a letter Secretary 
Wilson addressed to the Attorney General. Supra, p. 56: 

7% A letter received from the rtment of Justice states that its file on the case ‘‘does 
not contain any memorandum or copy of a memorandum from Mr. Pdward A. Foote * * * 
to Judge Barnes, dated August 23 or 24, 1955, setting forth the pros and cons of the 
various possibilities for settlement * * * which had been discussed * * *."" See hearings, 
pp. 3680-3681. Mr. Foote testified that he did not recall whether he repared a memo- 
rtandum.of the pros and cons and possibilities of settlement and that if he “did, it was on 
some penciled notes that must haye been losi.” Hearings, p. 3679. 

74 See hearings, bp 2216-2217, 2223. See also, supra, p. 69. Mr. Kramer testified that 
“I knew that the (Attorney General, Judge Barnes, and Mr. Foote) conferred during my 
summer vacation. and that Mr. Foote proposed adoption of a. settlement along the lines 
that he had been discussing with me. don’t recollect how close that. was to A. T. & T.'s 
proposal, but I would assume that it was reasonably close.” Hearings, p. 3593. 
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did advance your contentions in the conference he had had 
on the preceding day with Attorney General Brownell and 
Judge Barnes? 

r. Movuuron. I inferred from what he said to me that 
he had suggested a settlement along the lines set forth in 
the Memorandum for Judges Barnes, which is not the memo- 
randum we have been discussing. 

Mr. Materz. In other words, Mr. Foote told you on the 
telephone that he was urging the Attorney General and 
Ju ge Barnes to accept a settlement on the basis of pro- 
posals which you had submitted on June 4, 1954, is that 
correct, 

Mr. Mouvtrton. I would not say it was on the basis of that. 

Mr. Mazerz. How would you say it? 

Mr. Movtron. Along the Hines of —— 

Mr. Maerz. Along the lines of the proposals that you had 
made on June 4, 1954, is that correct ? 

Mr. Movuuton. That is what the memorandum says.” 


In this setting, the followmg comment by the Chairman addressed 
to Mr. Moulton during the hearings bears repetition : 


* * * when you have a man who has negotiated with you, 
like Mr. Foote, and he * * * soon after negotiations start, » 
tells you he accepts your point of view, you have certainly a 
decided ace in the hole. You have an advocate om your side 
in the entourage of the man who represents the Government, 
your adversary, * * 76 


In the several succeeding months, the defendants continued to press 
two points in the course of the negotiations; first, that in fixing rates 
for the Bell System operating companies the regulatory commissions 
had authority to inquire into and evaluate the reasonableness of the 
prices and profits of Western Electric in its business with the operat- 
ing companies and to disallow for ratemaking purposes such amounts 
as were determined to be unreasonable or excessive; and second, that 
divorcement would deprive the commissions of power to scrutinize 
the reasonableness of Western’s prices to the Bell operating 
companies.” 

Presumably because of these contentions, the Attorney General, as 
previously noted, had directed Judge Barnes on August 25 to discuss 
the matter with the Chairman of the Federal Communications Com- 
mission, Mr. George C. ato awry uy “Sometime during the fall 
of 1955” Mr. Foote, accompanied by Judge Barnes, went to see Mr. 
McConnaughey, told him that the Department desired the Commis- 
sion’s opinion on the question, and was “going to send a letter over” 
for that purpose.” 

Mr. Foote again kept Mr. Moulton apprised of developments, telling 
him that the Attorney General was going to write to the FCC Chair- 
man to seek the Commission’s views with respect to the legal position 


% Compare Mr. Foote’s testimony that he did not tell Mr. Moulton that he had urged the 


Attorney General to settle the case along the lines initially suggested by A. T. & T. in the 
Previous year. Hearings, pp. 3682-3683. 

Hearings, p. 2225. 

Hearings, 2228. 

™ See supra, p. 69. See hearings, p. 2423. 

* Hearings, p_ 3686. 
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the defendants had taken on the divorcement issue; also that he was 
drafting such a letter for the Attorney Generai’s signature and 
“wanted to be clear as to what (A. T. & T.’s) position was.” Mr. 
Moulton supplied the requested information. On November 8, a letter 
of the kind discussed was sent by the Attorney General to the Chair- 
man of the FCC," the statements in the third and fourth paragraphs 
= this letter being based on Mr. Moulton’s communication to Mr. 
oote.*? 

In passing, Mr. Kramer, who had general supervision over the case 
for the Government, expressed reservations about the advisability of 
seeking the Commissions views on this question, it being his opinion, 
as he testified, that the answer would be a “foregone conclusion” : ** 


Mr. Materz. Were you in favor of such a letter being sent 
by the Attorney General to Chairman McConnaughey of the 

ederal Communications Commission ? 

;' Mr. Kramer. I believe at the time I mildy opposed the 
etter. 

Mr. Materz. And why did you mildly oppose the letter? 

Mr. Kramer. I had had, with the permission of Judge 
Barnes, some months prior to the letter, a very brief meet- 
ing with 1 or 2 members of the Commission’s staff, and I 

ieve one of them—but I am not sure—was Mr. Strassberg 
or Strausberger. I cannot remember our conversation; it 
was at least 3 years ago. 

He exhibited, it seemed to me, some apprehension rd- 
ing discussing anything on the merits of the A. T. & T. decree 
with a staff member of the Antitrust Division, even though 
ey I made it clear that Judge Barnes had approved 

Visit. 

In addition to that, I was aware that the Chairman of the 
Commission then, Mr. MeConnaughey, had been associated 
as counsel for the Ohio Bell Telephone Co., and I was afraid 
that his experience with that company, coupled with this 
vague y Senggyemest that the staff showed to me when I 
visited them, would result in an answer which would per- 
haps not fully reflect the views that tha staff had, and might 

ect the views of the telephone company. 

Ry tes “telephone aan I mean the defendant, Ameri- 
can. Telephone & Telegraph 

Stating it most briefly, I thought that the answer was a 
foregone conclusion, and that not too much weight should 
be given to it. 

However, I said little, because it seemed to me almost 
absurd for a member of the staff of the Department of Jus- 
tice to object to getting the views of a correlative agency of 
the Government. 

On the other side, Mr. Moulton saw to it that these and other develop- 
ments in the case involving the Federal Communications Commission 
were brought to the attention of Mr. Edward B. Crosland, assistant 


© Hearings, p. 2231. 

© The text of this letter is set forth as appendix XI, infra, p. 346. 
Hearing, pp. 2232—2233. 

Hearings, pp. 3584-3585. 
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to the president of A. T. & T., and a legislative representative for the 
company,“ whose responsibility it was, among other things, to have 
frequent contacts with individual FCC Commissioners about matters 
of concern to A.T.&T.° Apprised by Mr. Moulton that the Attorney 
General planned to write to the FCC Chairman seeking the Commis- 
sion’s views about divorcement, Mr. Crosland proceeded to contact 
each Commissioner separately, and made representations as to the Bell 
System’s position on divorcement. In this connection, he testified : ** 


Mr. Materz. With what FCC Commissioners did you dis- 
cuss me matter between November 8, 1955, and November 30, 
1955 

Mr. Crostanp. Mr. Maletz, again I do not have any spe- 
cific recollection of how many times I discussed the matter, 
but I am sure that I must have discussed it with all of them. 

Mr. Materz. Did you discuss this with all of them on, an 
individual basis ; that is, did you speak to each Commissioner 
separately ¢ 

r. Crostanp. Yes, sir; that is my recollection of the 
matter. 

Mr. Materz. Would you tell us, to the best of your recol- 
lection, what you told these Commissioners about this lawsuit 
during this period from November 8, 1955, to November 30, 
1955? 

Mr. Crostanp. Mr. Maletz, I do not think I told them 
anything differently with respect to the lawsuit. from the 
discussions I had had prior to the dates you mention, 

Mr. Maerz. What did you tell them? 

Mr. Crostanp. Well, again I say this is purely to the best 
of my recollection, but I discussed with them the effect that 
divorcement of Western Electric would have on telephone 
service. In our opinion, unquestionably, the cost. of tele- 

hone service why increased if Western were divorced 

rom the system; it would retard our ability to make ad- 
vancements in the art; and it would certainly result in grave 
damage to the defense effort. 

In addition to that, though, as I said, the primary matter 
discussed with them was the effect that the divorcement of 
Western from the system would have on their authority and 
on all regulatory bodies with respect to the control of West- 
ern’s prices and profits. 

The role of the Federal Communications Commission 


The effect, if any, of Mr. Crosland’s representations upon the Com- 
mission membership cannot be established with any degree of cer- 
tainty. In any event, the Commission went a long way toward 
adopting the A. T. & T. point of view in its reply to the Attorney 
General dated November 30, 1955. Since this reply, purportedly, had 
considerable bearing on the Justice Department’s ultimate decision 
to settle without divorcement,* it is relevant to review the steps taken 
by the Commission to respond to the Attorney General. 
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Initially, the Commission referred the letter to the Chief of the 
Common Carrier Bureau,®** who, in conjunction with other staff 
members of the Bureau, concluded that the issue was one peculiarly 
within the province of the Antitrust Division ** and that “the prin- 
cipal matter, namely, the effect of divestment on prices for tele- 
phone * * * equipment was just something that we had no informa- 
tion on, not sufficient information on, to enable us to address ourselves 
to the question at all.” * For these reasons, a draft reply was pre- 
pared stating merely that, if the representations made by A. T. &. T. 
as set forth in the Attorney General’s letter were correct, “divestiture 
would have significant effect upon the regulatory agencies in the 
exercise of their ratemaking functions.” The draft added that the 
Commission, “under its statutory power to obtain information and 
require comprehensive reports, has been able to maintain a helpful 
degree of surveillance over the prices and profits of Western” and 
that, ig cooperation with State regulatory commissions, it “has been 
instrumental in bringing about substantial reductions in prices of 
i = purchased by the Bell System companies from Western.” ** 

The Commission, at its regular meeting on November 23, rejected 
the draft on the ground that it gave “too short shrift to the Attorney 
General’s request,” *? and instructed Mr. Bernard we Chief 
of the Rates and Revenues Branch in the Common Carrier Bureau’s 
Telephone Division,®* to prepare a fuller response, though not telling 
him what it should contain.“ To insure expedition, the Commission 
set the matter down for “special handling”—a not infrequent practice 
for “things that require special attention.” °° 

Mr. Strassburg prepared a draft reply, which was approved by the 
Chief of the Common Carrier Bureau ™ and then presented to the 
Commission. at its regular meeting on November 30. In the discus- 
sion that followed, the 6 members of the Commission decided, among 
other things, to make 2 extensive deletions from the draft and to 
adopt it, so revised, as the Commission’s reply to the Attorney Gen- 
ao : The i interlineations that follow demonstrate the nature of these 
deletions: 


* * * it would appear that adequate powers reside in the 
regplatory authorities to deal with the matter of Western’s 
prices an prehin, inentar as they may affeet the investment 
and expenses of affiliated operating telephone companies. 4 


Hearings, p. 3429. 
Ibid we 


* Hearings, p. 3430. 

™ Hearings, pp. 3431, 3435. 

®@ Hearings, pp. 3431, 3436. 

® Mr. Strassburg had been in common-carrier work with the Commission since 1943, and 
Ba ag early part of 1958 was promoted to Chief of the Telephone Division. Hearings, p. 


Hearings, p. 3436. 4 

% Hearings, p. 3426. 

* Hearings, p. 3437. 

* Hearings, pp. 3441-3443. Matter added is shown in italic. The text of the Com- 
= s letter to the Attorney General, dated November 30, is set forth as appendix XII, 
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prices and profits: Im this eonneetion, This Commission, in 
cooperation with the National Association of Railroad and 
Utilities Commissioners, jointly undertook, in 1947, a pre- 
liminary. study of Western’s profits and accounting proce- 
dures in order to provide helpful information to State and 
Federal regulatory agencies in judging the reasonableness 
of Western’s prices and to determine the need for a more 
comprehensive investigation of Western’s costs, accounting 
procedures, and prices. This study, which was the subject 
of an extensive report in 1948, reviewed selected phases of 
Western’s operations. Supplemental summary reports on 
Western’s operating results have been prepared annually 
since that time. e believe that these studies have been in- 
strumental, at least in part, in bringing about substantial re- 
ductions by Western in its prices charged to the telephone 
companies of the Bell System. 


* * * 

tte they are new provided under the 


ptble interest; We are of the opinion that thet properly and 
“4 administered, the powers encompassed within the 
existing regulatory framework can provide substantial safe- 
guards against possible abuses in fixing the prices of Western 
or equipment and services supplied to the telephone com- 
panies in the Bell System. 


As noted the Commission first deleted from the draft the fol- 
lowing: * 

It must be recognized, however, that the degree of effective 
application of these powers is largely dependent upon the 
resources of the respective regulatory agencies to examine 
and evaluate all of the matters necessary to an informal de- 
termination of the reasonableness of Western’s prices and 
profits in this connection. 


According to Mr. Strassburg, who was present at the meeting, this 
statement was taken out because of objections raised by Commission- 
ers Doerfer, Mack, and McConnaughey ® all of whom had “some ex- 

rience in regulatory affairs involving Western” and therefore took 

more active part in the discussion than others.”* Apparently, the 


*® Hearings, p. 3444. 
® Ibid. 
1 Hearings, p. 3444. 
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basis for their objection was that the statement was inappropriate in 
a letter of this kind since it concerned’ budgetary matters which 
should be addressed to an authority such as the Bureau of the Budget 
and not to the Attorney General. . Strassburg added : ? 


* * * (T)he Commission had the feeling that (its) * * * 
powers are adequate * * * to do the job and there was no 
reason to isolate Western Electric from the problems (the 
Commission) might have in connection with regulatory 
matters other than Western Electric arising out of ‘the fact 
that (the Commission does) have budgetary troubles, and to 
single out Western Electric from that standpoint. 


There is, however, another facet to this. The deletion of this state- 
ment from the Commission’s reply meant that not so much as a caveat 
was raised on a question, vital to the divorcement issue, whether the 
FCC and other regulatory bodies actually had the resources to enable 
them adequately to examine into the reasonableness of Western’s 
prices to the Bell operating companies. Ignored entirely was the fact 
that, because of lack of resources, the Commission and the great 
majority of State regulatory bodies cannot make any kind of inde- 
a appraisal of Western’s prices. In this connection, Mr. Strass- 

urg pointed out to the committee that the FCC is unable to make an 
audit of Western’s costs and prices to determine whethér charges to 
the Bell company are reasonable or unreasonable, owing to the fact 
that only five employees of the Commission are assigned to these 
regulatory matters.* Moreover, a study by the Antitrust Division 
indicated that only “4, 5, or 6 of the State commissions were sufficiently 
well staffed and well financed as to conduct reasonable inquiry into 
the problem of Western’s vocal a to the Bell operating companies, and 
that most, if not all, of the balance were hopelessly unable to conduct 
the kind of thorough investigation that was thought to be necessary 
in order to effectively regulate Western’s charges to A. T. & T.”* 

No less significant was the second major deletion from the draft 
reply. Again, because of objections voiced by Commissioners Doerfer, 

an the Commission cut out of the last para- 
graph of the draft the following: ° 


On the other hand, we desire to emphasize that we are not 
in a position to express an informed judgment on the question 
of whether equipment and services used by the Bell System 
could be obtained in a competitive market, such as contem- 
plated by the pending antitrust complaint, at prices which 
are as low or lower than they are now provided under the 
existing arrangements. Nor are we prepared to state, on the 
basis of the information available to us, that Western’s prices 
and profits have been unreasonably high or that its opera- 
tions within the Bell System have not been conducted on an 
efficient and economical basis. If it should appear from the 
facts in your possession that the current relationship between 


4 
2 Hearings, p. 3445. 
Hearings, 3461, 3541. 
+ * Hearings, p. 3586. 
: 5 Hearings, pp. 3444-3445. 
Hearings, p. 3447. 
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Western and the Bell System is not otherwise in conflict 
with the public interest— 


On its face this statement was highly material to the issues in the 
case. But its inclusion would have placed the Commission on record as 
being unable to lend complete an to one of A. T. & T’s main argu- 
ments against divorcement (i. e., that Western’s prices were reasonable 
and lower than any possible competitor’s). This might conceivably 
have impaired A. T. & T.’s effort to obtain a favorable settlement. 

It is plain, in brief, that the Commission’s reply presented to the 
Attorney General “a one-sided view of the divorcement issue.” * 
Furthermore, in the opinion of Mr. Strassburg, the Commission’s tele- 
phone rate expert, the reply constituted a “misrepresentation” of the 
actual situation® and failed to “portray * * * material considera- 
ee the Attorney General ought to be advised of or have before 

im. 

In connection with the question of regulatory control over Western’s 
prices, there are other material considerations beyond those discussed 
above that the Attorney General also might well have been advised of 
by the FCC. For one thing, it would have been appropriate for the 
Coun satinetion to have told the Justice Department that its Common 
Carrier Bureau staff had but 5 months before reported that Western’s 
returns in the 1950-54 period raised “a regulatory question as to 
whether Western’s prices to its sister companies of the Bell System 
may be unreasonable and, to the extent that they are or have been, 
whether the claimed investment and operating expenses of the operat- 
ing companies for ratemaking purposes should be adjusted to elimi- 
nate any excessive Western profits.” *° For another, the Commission 
might appropriately have advised the Justice re that ade- 
quate yardsticks by which to evaluate the reasonableness of Western’s 
had not been as is indicated in the 

om a memorandum dated July 10, 1956, from the Chief of the Com- 
mon Carrier Bureau to the Commission : “ 


Since World War II the Western Electric Co. has made 
substantial profits on its sales of equipment, supplies, and 
services to the Bell System companies, Western’s reported 
level of return on.investment in Bell business during this 
period has been considerably above the level of earnings of 
the Bell System companies from their telephone operations. 
Inasmuch as the payments made by the associated companies 
to Western are either capitalized and subject to depreciation 
accounting or treated as operating expenses directly, 
they have a direct effect upon any determination of the Bell 


7 Hearings, pp. 3455, 3457. 
8 Hearings, pp. 3454-3467. Mr. Strassburg explained that his use of the term ree 
yo was not meant to signify that the Commission intended to deceive or mislea 


® Hearings, p. 3458. 

*In a memorandum dated June 13, 1955, from the Chief of the Common Carrier Bureau 

a Sometenton (hearings, pp. 350i, 3542), the above quotation is immediately preceded 
e following: 

“With a cher | to Western Electric it should be noted that in the past 5 years, the com- 
Pany’s gross sales have increased from $737 million in 1950 to $1,486 million in 1954, of 
which $1 billion represented sales to Bell System companies. Western's return on average 
net investment increased from 8.6 percent in 1950 to 10.3 percent in 1954. These returns 
relate to the company’s total business. On sales to Bell companies alone, Western asserts 
that its 1950 return ratio was 8.6 percent and in 1954, 8.0 percent.” ‘ 

% Hearings, pp. 3521, 3542. I 
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System’s revenue requirements applicable to telephone 
service and to the reasonableness of its rates. * * * In an 
interstate ratemaking proceeding, a determination would be 
required as to the reasonableness of the amounts contained in 
the plant accounts of the operating companies representing 
the profits derived by Western on sales of equipment to those 
companies. This, in turn, would involve questions as to the 
velopment of appropriate sti which to evalu 
the ete Westerns prices and earnings related 
im those sales. [Emphasis supplied. | 


The Commission’s failure to advise the Attorney General of factors 
so pertinent to the lawsuit, coupled with its willingness to present to 
the Attorney General a one-sided view of the divorcement issue, reflect 
a singular macophivity, to the A. T. & T. point of view and a patent 
indifference to the public interest. 

Adequacy of FCC regulation of interstate telephone rates 

Since the decree permits Western’s manufacturing activities to be 
insulated from competition only because Western’s prices to the Bell 
operating companies are deemed subject to indirect regulation, it is 

rtinent to inquire how effectively the FCC has been able to control 

estern’s prices to the Bell operating companies. This, in turn, 
requires ascertainment of the effectiveness of the Commission’s regu- 
lation of interstate telephone rates, for Western’s prices come within 
the Commission’s purview only so far as they affect the rates charged 
by the Bell System. 

In this area too, it would appear that the Commission has allowed 
its predilection for the A. T. & T..viewpoint to outweigh its obligation 
to protect the interests of the telephone using public. Thus, at a 

ial meeting on September 28, 1953, the FCC permitted to go into 
effect on Oct. ber 1, without suspension or hearing, revised Bell System 
tariffs providing for an increase of about $65 million a year in long 
distance telephone rates.“ This ‘was the first general interstate tele- 
phone rate increase in the history of the Commission and was designed 
to bring the system’s rate of return up to a level of about 644 percent 
on a net book cost basis. 

Commissioner Hennock dissented from this decision stating: “ 


This action is being taken by the Commission without. re- 
quiring the Bell System to justify. these rates in a public 
earing. The rate increases will produce approximately $65 
million of additional annual revenue for the Bell System. 
In addition, Federal excise taxes applicable to this amount 
of rate increase will likewise have to be borne by the public 
in a further sum of some $15 million. 

This is the first general interstate telephone rate increase 
in the history of this Commission. In passing upon the 
reasonableness of such a sizable rate increase without sworn 
testimony and evidence subject to cross-examination, I be- 
lieve that the Commission is abdicating its responsibilities 
under the Communications Act of 1934, as amended. More- 


33 Hearin . 3468-8486. 
= Hearings, 3470, 
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Hearings, pp. 3473-3486. 

” Hearings, p. 3486. 
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over, a hearing in this case is particularly necessary because 
the Commission has never established, on the basis of a public 
record, the fundamental principles and policies by which to 
judge the reasonableness of Bell System interstate rates. 
I would suspend the effective date of the pnapead rate in- 
creases for the statutory period provided section 204 of 
the Communications Act and proceed crib an immediate 
and full public hearing. 


Taking sharp issue with this dissent Commissioner Doerfer wrote 
the following concurring opinion : ** 


I concur with the action of the Commission. I feel com- 
pelled, however, to comment on the dissenting opinion. The 
philosophy expressed therein disapproves of a rate increase 
without a full public hearing but fails to di with rate 
reductions without a full public hearing. The Federal Com- 
munications Commission since 1940 has effected a reduction 
of over $250 million without a public hearing.” It is my 
view that the call of duty requires prompt disposition of 
rate matters both ways. 

All that is required is a careful consideration and study of 
the facts. This has been admittedly done, The bare objec- 
tion that no rate increase without a full-dress hearing is 
warranted without the slightest hint that either the method 
pursued or the end result is anything but fair and reasonable 
1s a misconception of the duties of a Commission. 


The staff’s view on this question was embodied in a memorandum 
from the Chief of the Common Carrier Bureau which stated in 
part : 17 


In the absence of a formal hearing record upon which has 
been developed full information with respect to the various 
complex and controversial factors which enter into a de- 
termination of a fair rate of return for the interstate opera- 
tions of the Bell System, it is neither feasible nor appropriate 
to attempt a definitive determination as to what is the proper 
level of interstate earnings for the Bell System. However, 
based upon the staff’s routine studies of the Bell System’s 
capital costs and revenue requirements, the staff believes that 
the above-indicated going level of interstate earnings of 4.5 

nt to 4.8 percent reflects a deficiency in current earnings. 

n this regard, the staff is satisfied that the earnings indicated 

by these return ratios are not sufficient to meet the Bell 
System’s minimum capital costs. * * * 

As previously noted, the proposed rate increase of $66 mil- 
lion will result in an interstate level of earnings of about 6 
percent on the company’s basis or about 6.5 percent on the 


“4 Hearings, p. 3471. 
% This statement about the amount of reduction effected by the Commission should 
be compared with a tabulation supplied to the committee by A 


. & 
in the period 1935 through 1957 there were effected decreases of $47,393,000 in rates for 
interstate telephone message services furnished jointly by the Bell operating eee 
and the long lines department of A. T. & T. wom P 3812. Testimony ore 
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net book cost basis. Accordingly, it would appear that with 
the new rates, interstate operations will be producing a return 
én excess of the cost of capital devoted to all operations of the 
Beli System, intrastate and interstate and manufacturing for 
the telephone operations. To the extent that such excess 
may be deemed justified or required depends im large meas- 
ure upon the weight which the Commission feels should be 
accorded to the various factors outlined above as entering into 
a determination of the fair rate of return. [Emphasis sup- 
plied.] 


It is important to observe that in succeeding years the $65 mil- 
lion a year increase actually yielded the Bell System a rate of re- 
turn considerably in excess of the 6% percent that the Commission 
had anticipated. For example, in 1955 the system’s rate of return 
from interstate telephone service was 7.7 percent on a net book cost 
basis; in 1956, 7.8 percent; in 1957, 7.3 percent; *® and in the first 8 
months of 1958, 7.1 percent. *° 

The significance of these figures becomes more apparent when it is 
considered that in 1955, had the Commission reduced the Bell System’s 
rate of return for interstate telephone service from 7.7 percent to 
6.5 percent, the savings to long-distance telephone subscribers would 
have been “roughly $52 million”; in 1956 had the system’s rate of 
return been fae fa" from 7.8 percent to 61% percent, assuming no 
reduction in the prior year, the savings would have been $66 million; 
and in 1957, had the system’s rate of return been reduced from 7.3 
percent to 6Y, ere assuming no reduction in preceding years, the 
savings wonld ave been about $45 million.” Thus if it is assumed 
that a return by the system ‘in excess of 614 percent is unreasonable,” 
in the years 1955, 1956, and 1957 long-distance telephone users were 
overcharged $159 million.” 

In recognition of these considerations, the Commission’s staff made 
several fruitless efforts to set in motion machinery looking to a pos- 
sible reduction in long-distance telephone rates. By memorandum 
dated June 13, 1955,** the Chief of the Common Carrier Bureau 
called the Commission’s attention to the then existing level of the 
Bell System’s earnings and stated : ** 


The Commission has never made a formal determination 
defining what is a fair rate of return for interstate service 


% The staff also pointed out (hearings, p. 3486) that the Commission could follow 3 
alternative courses of action regarding the proposed rate increase: First, suspend the 
revised rates for a period of 8 months pending a decision after a hearing; second, allow 
the revised rates to go into effect but institute an investigation and hearing; third, 
take no action and thereby allow the revised rates to become effective. The Commission 
followed the third alternative notwithstanding that the staff had pointed out that 
(hearings, p. 3486) “* * * in cases of major rate increases, and particularly where 
requests for suspension have been filed, it has been the general practice for both State 
and Federal regulatory encies, including this Commission, to suapend the rates and 
designate the matter for hearing and to make its decision as to the reasonableness of 
those rates on the basis of a public record.” [Emphasis supplied.) 

%* Hearings, p. 3492. In 1954 the System’s rate of return was 6.6 percent. Ibid. 
ries’ bn information was supplied to the committee’s staff by the Commission’s Telephone 

vision. 

Hearings, p 3492. 

22 The Commission's staff potntes out in a memorandum to the Commission that from 
its “continuing review of the Bell System’s capital costs and revenue requirements, # 
return of 6.5 percent appears adequate to maintain the Bell System's ability to continue 
to attract large amounts of new capital.” | Hearings, p. 3504. j 

2% See hearings, 3492-3493, 3252-3583. 

* Hearings, pp. 3497-3503. 

% Hearings, p. 349 
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or the basis upon which such return should be computed. 
Nor has the Commission ever formaily determined’ various 
other questions which are’ involved in evaluating interstate 
revenue requirements for ratemaking purposes. Accordingly, 
the staff is not in a position to state definitively whether the 
present indicated level of earnings warrants concern by the 
Commission as to the justness and reasonableness of exist- 
ing interstate rates. It would appear, however, that at exist- 
ing rate levels, interstate services of the Bell System are pro- 
ducing earnings which are, at the least, liberally adequate to 
insure the financial integrity, and safety of the capital in- 
vested in the plant devoted to the furnishing of those services. 
It is also pertinent that the indicated going rate of earnings 
of 7.0 percent to 7.5 percent represents a considerable improve- 
ment in the level po ge earnings reported by the Bell 
System for most of the past several years, and may.also be 
compared with the return of 6.5 percent. which, it was esti- 
mated, would derive from the October 1, 1953, rate increase. 


* * * (T)he staff believes that these settlement ratios, 
which are indicative of the going level of interstate earnings, 
are sufficiently high to raise a question as to the ieeatnailihe. 
ness of interstate rates for the following reasons: 

First, the going level of interstate earnings of 7.5 percent 
may be compared with the return ratio of 6.5 percent on net 
book cost of plant, which ratio it was estimated would result 
from the negotiated October 1953 rate increase. From the 
staff’s continuing review of the Bell System’s capital costs and 
revenue requirements, a return of 6.5 percent appears ade- 
quate to maintain the Bell System’s ability to continue to at- 
tract large amounts of new capital. * * * 

The Commission has never made a formal determination 
defining what is a fair rate of return for interstate service or 
the basis upon which such a return should be computed. Nor 
has the Commission ever formally determined various other 
questions which are involved in evaluating interstate revenue 
requirements for ratemaking purposes. The staff is-of-the 
opinion that in view of the current high level of interstate 
earnings and the indicated upward trend in interstate opera- 
tions generally, the Commission would be justified in ques- 
tioning the justness and reasonableness of existing interstate 
rates. This might be done in one of two ways: (a) by in- 
formal negotiation with the Bell System in an effort to 
agree upon a voluntary rate reduction; or (6) by the insti- 
tution of a formal rate investigation. 


* Hearings, p. 3496. 
” Hearings, “4 3504. 
7 Hearings, p. 3508. 
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After the Commission received this memorandum, “there was dis- 
cussion, as there is on all of these memorandums, and the Commission 
decided to take no action at that time.” *° 

On December 26, 1955, the Chief of the Common Carrier Bureau 
stated in a memorandum to the Commission that— ** 


This matter was considered at a special Commission meeting on 
January 20, 1956, but no action was taken? 
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In further memorandums dated May 29, July 10, and October 10, 
1956, the Chief of the Common Carrier Bureau advised the Commis- 
sion of the current interstate earnings of the Bell System and pre- 
sented questions as to the reasonableness of the system’s interstate 
rates. As was the case in the past, “there was Tiecuiien and the 
decision was made to take no action.” * 

On October 9, 1957, the Chief of the Common Carrier Bureau in 
formed the Commission in part as follows: ° 


The foregoing data indicate no substantial change in the 

ing level of interstate earnings over what was reported to 
the Cnasiiniadicin as of September 1956. The diminution in the 
earnings level which was anticipated by the Bell System at 
that time has not yet made its appearance. The staff view 
remains unchanged that the current indicated return of at least 
7% percent, using the company’s reported figures without 
major adjustment, is more than adequate to maintain the Bell 
System in a financially sound condition. 


Again, the Commission took no action on this memorandum. 

In sum, between June 1955 and October 1957, the Chief of the 
Common Carrier Bureau no less than six times called the attention 
of the Commission to the fact that the Bell System, by virtue of the 
1953 rate increase, was deriving return from interstate telephone 
service in excess of 6% percent. On at least two occasions in this 
period the staff made the “very definitive recommendation” that action 
should be taken by the Commission looking toward a possible rate 
reduction.” Nevertheless, the Commission has not been willing up to 
now to institute a formal rate investigation to determine whether the 
system’s rates are unreasonably high; it has been unwilling even to 
authorize the staff to negotiate on an informal basis with the Bell 
System in order to obtain a voluntary rate reduction. 

It is significant that the Commission has neglected in the 24 years 
of its existence to establish fundamental principles or standards by 
which to judge the reasonableness of Bell System’s interstate tele- 

hone rates. the absence of such standards, telephone subscribers 

ave no assurance against arbitrary Commission action or against 
long-distance charges in excess of those required by the statutory 
mandate. The committee believes that it is necessary in the public 
interest that there be instituted promptly a comprehensive, formal 
rate investigation to determine on a public record a fair rate of return 
for interstate telephone service; the basis upon which such return 


* Hearings, pp. 3508-3526. 

* Hearings, pp. 3508, 3527. 
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should be computed; and various other questions which are involved 
in evaluating interstate revenue requirements for ratemaking purposes. 


Attorney General Brownell’s decision to settle without divorcement 
or limitation of Western’s role as supplier of equipment to the 
Bell System 

After receipt of the Federal Communications Commission’s letter 
of November 30, events at the Justice Department moved rapidly. At 
a conference between Mr. Foote and Mr. Brownell that apparently took 
place when Judge Barnes was out of town, Mr. Brownell told Mr. 
Foote that he desired to settle the suit without divorcing Western from 
A. T. & T. or otherwise limiting its role as supplier of equipment to 
the Bell System.* Shortly afterward, Mr. Foote advised Mr. Kramer 
and other members of the staff of the Attorney General’s position on 
the matter. 

Disturbed by what Mr. Foote had told him about the Attorney 
General’s attitude “because he thought it was wrong,” * Mr. Kramer, 
who as previously noted had general supervision of the case, went to 
Judge Hetnen told him he felt very strongly about the proposed 
settlement and indicated that he “would like to have the privilege of 
writing a memorandum stating just vy (he) couldn’t go alon 
with it.”** Judge Barnes suggested that Mr. Kramer “go right ahea 
and prepare such a memorandum” saying, “I think you ought to 
do it.”** At the hearings, Mr. Kramer testified that ae thereupon 
eats a memorandum addressed to either Mr. Foote or Judge 

arnes setting forth reasons why, in his judgment, the proposed 
settlement was not in the public interest.* Because the Justice De- 
partment had insulated this memorandum from congressional scru- 
tiny, it was necessary to ask Mr. Kramer to testify from recollection 
as to what it contained.” According to Mr. Kramer’s testimony, *° in 
his memorandum he opposed the anticipated settlement for the fol- 
lowing reasons : 


See hearings, PP, 3573-3575, 3653. 

% Hearings, p. 83574. See also hearings, p. 3649. 

* Hearings, p. 3595. 

Tbid. 

Hearings, p. 3573. See also, hearings, pp. 8650-3651. 

%° Representative Holtzman observed in this connection (hearings, p. 3580): “I am very 
disturbed about having a very cooperative, honest witness before our committee having to 
fish into his recollection concerning various memorandums when we could have the whole 
story before us if the Department of Justice had just been a little more cooperative. 

“ Hearings, pp. 35738-3575. The Justice Department advised Mr. Kramer by letter dated 
April 30, 1958, that ‘‘(U)nder all the circumstances peculiar to this case, we do not at the 
—— time think it appropriate or desirable to suggest to you that you assert any privi- 

on behalf of the Department with regard to any information within your knowledge 
which is relevant to the negotiations of the decree in the Western Electric case.”’ Hear- 
ings, pp. 8576, 3577. . 


33261—59——-7 


Jommis- 
und pre- 
interstate 
and the 
ireau in | 
the 
1 at 4 
1ew = 
owing 
out 
of the 
ttention 
of the 
lephone 
in this 
t action 
ble rate 
scribers 
against 
atutory 
ormal 
‘return 


84 CONSENT DECREE PROGRAM-——DEPARTMENT OF JUSTICE 


(1) The Sherman Act condemns every scheme for interstate mo- 
oe and does not distinguish between good and bad monopo- 
es; 
(2) Congress had made no exception from the Sherman Act for 
manufacturers of telephone equipment ; 

(3) A decree failing to divorce Western from A. T. & T. and other- 
wise limit its role as exclusive supplier of A ment to the Bell Sys- 
tem would not accomplish the objectives of the Sherman Act; 

(4) No field examination had been made to test the contention that 
divestiture would result in increased cost of telephone service; 

(5) The major premise of the Sherman Act is that erp, gcd is 
contrary to the public interest and that competition ultimate , pro- 
duces more goods at lower prices. If this premise is erroneous for the 
manufacture of telephone equipment, Congress alone has power to 
enact an exception ; 

(6) In the absence of a directive from the President that considera- 
tions of the national defense make trial of the case on cap the 
Department of Justice was in no position to fail to press the case; and 

(7) Should all these arguments fail to convince, dismissal of the 
complaint without prejudice was preferable to a consent decree that 
would “recognize Western Electric as a chosen instrument of mo- 
nopoly” and might, operating as “a kind of umbrella” over Western’s 
monopoly, tie the hands of future Attorneys General. 

Subsequently, Mr. Kramer declined to sign the decree— 


because after a great deal of soul searching I did not see how 
I could sign it and remain consistent with the oath which 
every attorney takes when he joins the Department of Jus- 
tice to support and defend and protect the Constitution and 
the laws of the United States adopted thereunder. * * * I 
did not think that this decree could possibly be consistent 
with the Sherman Act.** 


Mr. Murphy, the chief of the Government’s trial staff, who, accord- 
ing to Mr. Foote,” had the best detailed knowledge of the case,” “ 
testified that he, too, believed that the proposed settlement was con- 
trary to the public interest and that in the early part of December he 
likewise had submitted a memorandum voicing objections.** He re- 
called that in his memorandum he pointed out that while the letter 
which had been received from the Federal Communications Commis- 
sion stated that there was power to regulate the prices charged by 
Western to Bell operating companies, it did not say “that there was 
actually regulation there, that actually was done.” Mr. Murphy also 
urged that if the Attorney General concluded that divestiture was not 


“ Hearings, p. 3572. 
Hearings, p. 3651. 
Hearings, pp. 3721-3722. 
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in the public interest, “dismissal would be preferable to a settlement on 
any basis which did not include divestiture, because I could not see, per- 
sonally, how a decree which perpetuated the basis of the suit would 
be appropriate, because it might have an effect of estoppel or res 
judicata at some time in the future when conditions might change, 
say, in 10 or 15 years,” “ 

Mr. Murphy further testified that after the decree was negotiated 
he indicated to Mr. Foote that “he would prefer not to sign” it— 


Because I thought that the heart of the case involved A. T. 
& T.-Western Electric relationships. 

Now, if it be decided that the breaking up of that relation- 
ship should not be in the public interest, 1t was my opinion 
that the case should be dismissed, rather than to take a decree, 
which, in effect, perpetuated that relationship. That was my 
basic reason.* 


Also opposed to the type of settlement decided on by Attorney 
General Brownell was Mr. W. D. Kilgore, Jr., Chief of the Antitrust 
Division’s Judgment and Judgment Enforcement Section, which 
has responsibility, among other things, “to review and formulate 
and to make recommendations to the Assistant Attorney General as 
to consent judgments, and to assist the Trial Section in formulating 
relief upon request * * *.” 4° Mr. Kilgore told the committee that 
in December 1955 he advised Mr. Foote orally that he “was opposed 
to the concept that the decree would not contain divestiture relief” 
and that in January 1956 he submitted a memorandum to Mr. Foote 
“in order that the record would show that fhe) had previously orally 
indicated (his) views on the relief.” He testified‘ that in this 
memorandum— 


I stated that, upon the basis of the Government’s allega- 
tions, if there was ‘a case showing a violation of the Sherman 
Act, that divestiture relief was appropriate. I do not be- 
lieve, did not believe, that Congress has made any exemption 
under the Sherman Act for the manufacturer of telephone 
—— and, therefore, I felt that it should be treated 
solely as an antitrust problem. 


Mr. Foote conceded that no “member of the staff assigned to work 
on the case, or getting the case ready for trial * * * was in favor 
of settlement without eee of Western.” * 

In this context it is significant that Mr. Brownell, when interviewed 
by committee counsel in his office in New York City on March 10, 


“ Hearings, p. 3722. 
* Hearings, p. 3721. 
Hearings, p. 3722. 
“ Hearings, p. 3723. 
* Hearings, p. 3651. 
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1958, stated that everybody who worked on the case recommended 
the decree. Making it clear that under routine Justice Department 
practice any di ment among the staff would have been brought 
to his attention, Mr. Brownell stated specifically that he had never 
heard any suggestion that any member of the Department of Justice 
Antitrust staff who worked on the case disapproved of the final 
decree.*® 
Mr. Foote’s testimony is directly contrary ; 


Mr. Materz. Mr. Foote, did you at any time advise the 
Attorney General, Mr. Brownell, of Mr. Kramer’s, Mr. Mur- 
phy’s, and Mr. Kilgore’s objections to a settlement of the case 
without divorcement of Western Electric ? 

Mr. Foorr. I am sure he was so advised. All memoran- 
dums went to Judge Barnes. If my recollection is correct, 
at one meeting in the Attorney General’s office with Jud 
Barnes and myself we told the Attorney General that the 
staff didn’t agree with this. 

Mr. Maerz. Did you yourself apprise Mr. Brownell of 
the fact that the staff was in disagreement ? 

Mr. Foors. Yes.™ 

* * * * * 


Mr. Maxerz. And is it your clear present recollection that 
you advised the Attorney General that the entire staff dis- 
of this proposed decree 

. Foorr. I am very clear about it. * * * I am perfectly 
clear that Judge Barnes and I informed the Attorney Gen- 
eral that the staff was not in accordance with the idea of set- 
tling the case without divestiture. This I am clear about. 


Although there is this irreconcilable conflict between Mr. Brownell 
and Mr. Foote on a matter of grave import, it cannot be resolved as 
long as the Department of Justice continues to withhold its files from 
congressional examination. 


Reasons advanced to justify Attorney General's decision 

To justify settlement of the case on the basis decided by the Attorney 
General, Judge Barnes testified before a House Small Business Sub- 
committee that “* * * the only reason why we did not attempt to get 
a complete divorcement of Western Electric and the A. T. & T. is that 
we became convinced we could not obtain it by a court action.” * 
This would appear, however, to fall short of telling the whole story. 
In the first place, members of the Government’s staff were not nearly 
as pessimistic about the Government’s chances of obtaining divorce- 
ment by court action as Judge Barnes’ testimony would indicate. On 
the contrary, Mr. Kramer testified that both he and Mr. Murphy felt 
that while the Government’s “chances of getting divestiture were sub- 
stantially less than even in the district court * * * on appeal [the 
Government] had a reasonable possibility of upsetting a judgment 
which did not give any divestiture relief as batuemn Welterh and 


# Hearings, p. 3652. 

% Hearings, pp. 3652, 3658. 

5 Mr. Foote also testified that Mr. Brownell gave this case “quite a lot of thought” and 
was “almost sure” that Mr. Brownell read the memorandums of Mr. Kramer and Mr. 
Murphy opposing the proposed settlement. Hearings, p. 3652. 

® Hearings, p. 4091. 
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A. T. & T= Mr. Murphy thought “the probabilities were” that. the 
Government would ultimately succeed in the Supreme Court in getting 
divorcement.™ 

Apart, from these considerations, unexplained by Judge Barnes’ 
testimony is why the Department failed to insist on a provision in 
the decree limiting the role of Western as exclusive supplier of equip- 
ment to the Bell System, especially since the chances for securing such 
relief from.the court would have been, as Mr. Murphy pointed out, 
even better than the chances for securing divestiture.* Also unex- 
plained is absence of a provision requiring the Bell operating com- 
panies to purchase their telephone —— and equipment on a com- 
petitive bidding basis. Coupled with a requirement that the system 
make the necessary specifications available to any independent that 
wanted to bid on the job, such a provision would not only have helped 
secure competition in the manufacture of telephone equipment for the 
system, it would have ee a “real” basis for determining the value 
of the property on which the operating companies’ rate of return is 
based and thus have enabled regulatory commissions more effectively 
to regulate telephone rates. Instead, a situation is permitted to con- 
tinue where it is not possible to secure “significant comparative prices 
upon Saetpean: included in the rate base underlying 90 percent of the 
telephone business in the United States.” *” 

Another reason was advanced by the Attorney General and Mr. 
Foote to justify the decision. They indicated that “any divestiture 
of Western from A. T. & T. would be certain to result in a substantial 
increase in the cost of telephone service to the consumer, and * * * 
therefore, divestiture of Western from A: T. & T. was out of the 
question.” 

Mr. Foote testified that independent manufacturers could not sup- 
ply companies of the Bell System at as low a price as Western, stating 
that “it was perfectly obvious to anyone that it would cost the con- 
sumer more money if we tried to put competition into that field.” ® 
He reached this conclusion not from any independent investigation, 
but solely on the basis of information and representations from advo- 
cates for the defendants.” Such representations, the record discloses, 
consisted for the most part of comparisons between Western’s and 
independent manufacturers’ prices that had been advanced by the asso- 
ciated Bell companies in rate proceedings to justify the reasonableness 
of Western’s prices.** Comparisons of this kind are subject to the 
infirmity, however, that the “differences in manufacturing and market- 
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' Ing conditions between Western and the independent manufacturers 


are such as to make a comparison of their respective prices of little 
value in testing the reasonableness of Western’s prices.” Some of 
these differences are: (1) The size of the market supplied by Western 


5 Hearings, p. 3584. 

% Hearings, p. 3725. Mr. Holmes Baldridge, who had been in charge of the case for the 
Government up to 1951, advised the committee that when he wrote the complaint he felt 
that the Government had a good chance of getting divestiture on the precedent of the 
Pullman decision among others. Hearings, p. 3622. 

See hearings, 3729. 

5 Hearings, p. 3624. 

5t See FCC Report on Investigation of the SS Industry, p. 584. 

5 Hearings, p. 3574. See also, hearings, p. 3664. 

% Hearings, p. 3659. 

© Hearings, pp. 3659-3663. 

See e. g., per pp. 2309, 2311 et seq. 

“This is due in large part, of course, to the fact that competing manufacturers have 
been denied access to the Bell telephone market. 
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as compared with that supplied by the independents; (2) the advance 
information available to Western as to the anticipated purchase by its 
customers, as compared with lack of such information to the inde- 
pendent manufacturers; (3) the cost of selling products of the inde- 
pendent companies.as compared with the-fact that no sales cost is in- 
curred by Western; (4) the relative credit risks of the independent 
manufacturers and Western.” * 

Despite these considerations, Mr. Foote reiected a recommenda- 
tion by Mr. Kramer that the Department make a field investigation 
of independent manufacturers first to determine whether or not they 
were in a position to compete with Western in supplying telephone 
equipment to the Bell System and second, to obtain their reactions 
to the representations on this question made to the Department by 
counsel for A. T. & T. and Western.* Mr. Kramer testified :® 


I made (the recommendation) forcefully but only orally. 
And I believe that (Mr, Foote) indicated politely—but I 
thought definitely—that he didn’t think it would be wise. 

I have a vague recollection that he felt that it might start 
a * * * kind of a backstage debate in the industry over the 


settlement or the proposed settlement, and, in the end, might 
cause more trouble than good. * * * 


At any rate, I felt strongly about it, because I recall point- 
ing out in my memorandum that I had asked for it and it 
hadn’t been approved. 


The importance of making such an investigation is underscored 
by the fact that no comprehensive price comparison study has been 


made in recent years by a governmental agency to determine whether 
or not, considering all the factors enumerated above, Western’s prices 
for similar equipment were higher or lower than the prices of West- 


ern’s competitors.” Indeed, only one study of this kind was ever 
undertaken—that by the Federal Communications Commission in 
connection with its 4-year investigation of the telephone industry in 
the latter part of the 1930’s.8 Concerning this study, Mr. Holmes 
Baldridge ® testified : 7° 
* * * (W)hat the study did indicate was that the inde- 
pendents’ prices for a completed assembly were much lower 


68 FCC report on Investigation of the Telephone Industry, p. 586. Rather than checking 
with experts in the FCC, Mr. Foote accepted price comparison information supplied by 
A. T. & T. at face value on the ground, as he put it, that A. T. & T.’s “costs were audited 
by the FCC and NARUC.” Hearings, pp. 3662, 3663. The testimony of Mr. Strassburg, 
the Chief of the FCC’s Telephone Division, demonstrates to the contrary that the Com- 
mission has not, at least since 1939, undertaken any audit of Western’s costs and that 
the State regulatory commissions, with few exceptions, lack the resources to make such 
audit. See hearinzs. p. 3541. 

* Hearings, pp. 3574, 3588. 

6 Hearings, pp. 3588-3589. 

* Conceding that no such investigation was conducted by the Denartment, Mr. Foote 
testified (hearings, pp. 3659-3660) that he rejected such an undertaking because it “would 
have taken a great length of time, probably a number of years, and the question was 
whether you had the staff to do it. ‘This case had been kicking around for a long time, 
with no action about it. It had been delayed a number of times under previous admin- 
istrations. * * * After all, if we didn’t get busy and do something about this case, I 
would have thought we would have been derelict in our duty. If we waited around for a 
3-year field investigation of this character, we would never get anywhere.” 

* See e. g. hearings, pp. 3541, 3663. 

Supra, v. 31. 

*® From November 1935 to January 1987, Mr. Baidridge was principal attorney in 
the Commission’s telephone investigation; from January 1937 until its close in Ju 
1938 he was counsel in charge of the investigation. From August 1938 through Mare 
1951 he was Chief of the General Litigation Section of the Antitrust Division and in 
that capacity was responsible, as mentioned before, for the preparation of the A. T. & T. 
antitrust suit. Hearings, pp. 3604—3605. 

Hearings, pp. 3612-3613. 
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than the addition of the constituent parts that made up the 
particular assembly. 

The overall conclusion of the staff, and later of the Com- 
mission, was that the price-comparison studies that had been 
used for years by the Bell System, in attempting to justify 
the reasonableness of Western Electric’s charges for tele- 
phone apparatus and equipment, were unreliable and, well, 
to use @ common expression, phony, in that they afforded no 
real basis for comparison of the prices.” 

Of course, when you take a small concern like the Auto- 
matic Electric Co., or Kellogg or Stromberg-Carlson, whose 
volume is very small, and compare it with the tremendous 
volume that "Western has, even other things being equal, 
leaving out all of the other factors that the Commission dis- 
cussed, you are likely to have a lower price per unit because 
your overhead, which goes on whether your volume is large 
or small, is spread over a larger number of units, and hence 
the overhead cost per unit is less the larger the volume manu- 


factured. 


The Commission study indicated that because of the ab- 
sence of competition in the purchase of telephone apparatus 
and equipment by long lines and the Bell operating com- 
panies, that the rate base of the Bell System companies was 
inflated by as much as 50 to 60 percent, * * * (T)he higher 
the rate base, the higher the subscriber rates for telephone 
service. This case was designated in the department as 
what we called at that time a consumer-interest case.” 

* * * (T)he department’s major purpose * * * was to 
provide a basis for both the State and the Federal commis- 
sions to determine not only rate base, but a large percentage 
of operating expenses which depend in part on the type of 
equipment that is placed in the system and its cost, and to 
provide a basis for the regulatory authorities to determine 
competitive costs of the telephone apparatus and equipment 
in determining the rate base, and hence a reasonable return 
on that rate base. 


Manifestly, the assumption that divorcement and consequent com- 
petition in telephone manufacture would have resulted in increased 
telephone rates ran counter to the major premise of the Sherman Act 
that “in the long run, competition results in producing more goods 
for more people at lower prices.” “* Absent an independent investi- 
gation providing convincing proof to the contrary, it would have been 


2A. T. & T. has stated that the evidence on which the FCC based these conclusions 
was supplied by Mr. C. G. Hill, Chief Engineer of the Special Investigation Staff, and 
that later testimony by Mr. Hill before State regulatory bodies on this question has been 
found to be unreliable. Hearings, p. 3815 et seq. It has also stated that “no regulatory 
commission has relied on the results of the FCC price comparison study.” Hearings, 


p. 3817. 
® As a for its position on the divorcement issue, A. T. & T. argued that the 


FCC found no occasion in its report to make any such recommendation. But, as Mr. 
Baldridge indicated, “It would not be the Commission’s function * * * to make a recom- 
mendation like that.” Hearings, p. 3615. Furthermore, when it was pointed out in th 
course of the hearings that the FCC report had specifically commented that A. T. & T.’s 
“system of manufacture and sale of equipment may be repugnant to the spirit of the antt- 
trust laws of the United States,” Mr. Price, A. T. & T.’s counsel rejoined that the 
Commission had no responsibility for enforcing the Sherman Act and was “not passing 
on the antitrust question.” Hearings, pp. 2167-2169. 
Hearings, p. 3574. 
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far more reasonable to conclude, as had the Justice Department in the 
precing period, that the stimulus of competitive conditions would 

ave led to eventual reductions in telephone rates, and to greater 
efficiency as well. 

But since Attorney General Brownell had apparent misgivings 
that this would in fact be the result, the question is why he did not 
dismiss the action as the staff had urged—why, in effect, he chose to 
place the Government’s imprimatur upon a relationship that would 
‘recognize Western Electric as a chosen instrument of monopoly” and 
prove a “future Attorney General whose opinions might differ * * * 

m bringing any effective antitrust action inst Western Elec- 
tric.” * Perhaps here it may be revelant to recall that on one occasion 
Mr. Foote stated that he “assumed that (A. T. & T.) would be better 
off with a settlement than with a dismissal since the latter would 
certainly not silence such people as Senator Kefauver.” While 
defense counsel made it clear on that occasion that they would still be 
hau to take a dismissal, later they left little room for doubt that they 
preferred settlement of a kind agreed to by the Attorney General 
rather than dismissal of the case without prejudice.” Thus, when 
Mr. Kramer “casually” suggested to Mr. Moulton of A. T. & T. in 
December 1955 the possibility of dismissal without prejudice rather 
than a decree, he (Mr. Moulton) “did not indicate the slightest interest 
in pursing that line of negotiation.” ” 

In addition to the considerations already discussed, other factors 
were cited as having a bearing on the Attorney General’s conclusion 
that the Department should not insist upon divestiture. One of these, 
according to the present Assistant Attorney General, Victor R. 
Hansen, was the fact that the National Association of Railroad & 
Utilities Commissions had expressed the view that the regulatory 
bodies could control Western’s prices through their power to disallow 
for ratemaking purposes prices charged by Western to the Bell 
operating companies that are unreasonable or excessive. 

coc Hansen testified that NARUC’s general solicitor had “ad- 
vised the Department” first, that “while the State commissions had no 
jurisdiction over the operations of Western, it is a legally established 
ratemaking principle that the commissions have the authority in fix- 
ing rates for Bell operating companies to inquire into and evaluate 
the reasonableness of Western’s prices and profits in its business deal- 
ings with the operating companies ;” second, that “for ratemaking pur- 
poses * * * these regulatory bodies can disallow such amounts as are 
determined to be unreasonable or excessive, and not in the public inter- 
est ;” and, third, that “Western had reduced its prices about 17 percent 
since the beginning of the joint committee’s investigation in 1948.” ® 
But it must be recalled that the Department of Justice’s own study 
had indicated that only “4, 5, or 6 of the State commissions were suffi- 
ciently well staffed | well financed as to conduct reasonable inquiry 


% Hearings, pp. 3575, 8722. 

™ Hearings, pp. 2139, 2142, 2143. 

% Hearings, pp. 3582-3583. 

™ Mr. Kramer testified (hearings, Pp. 8583) : 

“I have participated, of course, in negotiations for many consent decrees over a long 
period of years, and never before in my experience had any suggestion to dismiss a complaint 
ever been made by counsel for the Government without having counsel for the defendant 
grab it and run, Mr. Moulton did not, and that is the basis for my conclusion” (that 

Preferred the consent decree proposed rather than dismissal without prejudice). 

Hearings, pp. 8691-3692. 
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into the problem of Western’s charges to the Bell operating companies, 
and that most, if not all, of the balance were hopelessly unable to con- 
duct the kind of thorough investigation that was thought to be neces- 
sary in order to effectively regulate Western’s charges to A. T. & T.” ” 
inally, what of defense considerations? Did they play a part in 
the decision to settle without divorcement? It will be recalled in this 
connection that Judge Barnes had consistently taken the position that, 
if contributions to the military effort were to be a defense to the viola- 
tion of the antitrust laws, there would be required a directive from the 
President or the National Security Council. No such directive was 
ever issued. More material is the fact that national security factors 
appear to have had no bearing on the decision to settle without divorce- 
ment, judging from the following testimony of Assistant Attorney 
General Barnes before the House Small Business Subcommittee: * 


You know, this is a very complicated situation. It is 
complicated by many, many factors, not the least of which 
is the vast amount of business which is done by Western 
Electric for the United States Government. * * * In other 
words, you. have got a situation where you have got research 
halfway between manufacture and operations, and so tied 
up, according to certain allegations, that, from a practical 
standpoint, they have to be together. 

Now, I am not buying that. I am just saying that is an 
argument which has been expressed, and very violently ex- 

ressed, by people in high places in the Government.” * * * 

he responsibility for this consent judgment rests solely in 
the Department of Justice, and solely in the Antitrust Divi- 
sion, of which I am head. * * * As I stated, the only reason 
why we did not attempt to get a complete divorcement of 
Western Electric and the A. T. & T. is that we became con- 
vinced. we could not obtain it by a court action.” * [Em- 
phasis supplied. } 


™ Hearings, p. 3586. See also hearings, pp. 3461, 3541. Mr. Price, of A. T. & T., 
whose connection with the suit had ended with his retirement from the company in June 
1955, theorized, as indicated in the following colloquy (hearings, p. 2163), that the 
evidence submitted to the Department after the complaint was filed influenced the De- 
partment’s conclusion on the case’s disposition : 

“Mr. EISENBERG. Well, isn’t it logical to assume that maybe some of the evidence which 
was submitted to the Department for the first time after the complaint was filed, may have 
influenced its conclusions with regard to what a proper disposition of the case might be? 

“Mr. Price. Well, you know, that has been a favorite theory of mine, but, of course, 
I could not present it because I have no foundation for it. I thought, when those fellows 
really began to dig into this thing, when they began to go into all this mass of material 
and began to think out the issues that they had raised in that complaint, that they real- 
ized what an utterly impossible position they had got themselves into.” 

That this “theory” is devoid of substance is made clear, by testimony of various mem- 
bers of the Government staff. Mr. Murphy, for instance, testified that, on the basis of 
the comet and answer, together with the 14,000 documents supplied to the Government 
by the defendants pursuant to the discovery procedure, be believed not only that the case 
had merit, but that the allegations in the complaint “generally would have been sub- 
stantiated” atatrial. See hearings, pp. 3720-3721, 3724. 

® Hearings, pp. 3575, 3597. 

Hearings, p. 4091. 

Presumably, this has reference to Defense Secretary Wilson's letter in July 1953 to 
the Atforney General recommending disposition without divorcement, and to Governor 
Brucker’s letter in December 1954 in similar vein to Judge Barnes. 

It is difficult to reconcile the testimony quoted above with the statement of Judge 
Hansen before this committee (hearings, p. 3725) that “there was another very, very im- 
portant element here that certainly Upped the scales in determining the public interest, 
and that was in national security. or the security of the country that was involved, which 
was, the Department was told that it would be impaired if there was a divestiture of 
these two, and, if you recall, there was a very important installation being put in for 
the protection of this country at that time.” 
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The conclusion is inescapable that the reasons advanced to justify 
the Attorney General’s decision do not bear critical analysis. The 
fact is that, despite ample opportunity, the Justice Department has 
yet to provide a reasonable or satisfactory explanation. 

The final negotiations and entry of the decree 

In the early part of December 1955, and evidently in accordance with 
the Attorney General’s desire in the matter, Mr, Foote called Mr. 
Moulton and advised him that the Department was prepared to con- 
sider a decree to be drafted and submitted by the defendants that did 
not contain a divestiture provision. Then, on or about December 5, 
A. T. & T. counsel conferred with Messrs. Foote, Kramer, and Murphy 
for the purpose of relating to them orally what they were proposing 
to have included in their draft; on the next day, they sent to the 
department a proposed decree to serve as a basis for negotiations.* 

The draft that was submitted,** while of the “general character sug- 

ted (by A. T. & T.) in its memorandum to Judge Barnes dated 
une 4, 1954,” was less stringent in that it failed to include a provision 
previously suggested by the defendants to require Western Electric 
to withdraw See making equipment of a type not sold to companies 
in the Bell System.’ Nor, in view of intervening events, did it con- 
tain provisions ae eps, divorcement, competitive bidding, or main- 
tenance of a specified ratio of outside purchases.* 

The “outstanding feature of the draft” was a requirement that, 
without any time limit, the defendants license any applicant at reason- 
able royalties under all existing and future Bell System patents for 
any equipment, provided the applicant would license Western and 
A. T. & T. at reasonable royalties, for communication equipment 
specified by the defendants.” The draft also contained a provision 
requiring the defendants to furnish, at reasonable charges, technical 
information to licensees for 5 years respecting equipment manufac- 
tured by Western for sale to the operating companies, provided that 
the applicant furnish its technical information to Western at reason- 
able charges. Finally, the draft enjoined the defendants from— 

(1) acquiring other manufacturers of communications equip- 
ment without approval of the Court, or other telephone companies 
without approval of the FCC; 

(2) granting or receiving exclusive distributorship rights; 

(3) Bete resale prices; or 

(4) restraining the Bell operating companies from disposing 
of any equipment owned by them.” 

Final negotiations then went on daily from December 13 to 23, 
1955, with fuether meetings in the early part of January, 1956." But 


* Hearings, pp. 2234, 2241, 2242. 

8 Hearings, p. 2235. 

% Hearings, pp. 2235, 2474. 

See hearings, PB. 4302-4306. 

% Hearings, pp. 235, 2236, 2239, 2474. It will be recalled that, at a conference on 
August 24, 1955, with the Attorney General, Mr. Foote had “urged a settlement along the 
ines set forth in (the June 4) memorandum * * *.” Hearings, p. 2423. See also supra, 


Hearings, p. 2238, 2474. 

* Hearings, pp. 2238, 2474. 

* Hearings, pp. 2251, 2474. Participating in the negotiations for the Government were 
Messrs. Foote, mer, ‘Murphy, and Kilgore. Hearings, p. 2251. 
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since the Attorney General had decided that he would not insist on 
divorcement or limitation of Western’s manufacturing role vis-a-vis 
the Bell System as a condition of settlement, these negotiations were 
confined to a relatively limited area.’ In that area, members of the 
Antitrust Division staff were successful in having included in the 
decree several provisions not contained in the initial draft submitted 
by A. T. & T.* Among these were: first, a provision (in sec. IV) 
originally suggested for consideration by A. T. & T. in June 1954 
restricting Western and its subsidiaries to the manufacture of equip- 
ment of a type sold to companies of the Bell System and to engaging 
in any business of a type engaged in for companies of the Bell System 
except for Government business; second, a provision (in sec. V) 
prohibiting telephone-operating companies of the Bell System from 
engaging in businesses other than the common-carrier communications 
service business, with certain exceptions; * third, provisions (in sec. 
X et seq.) requiring that predecree Bell System patents be licensed 
royalty free rather than at reasonable royalty rates; fourth, section X 
(e) (3) requiring the defendants to give to any of its domestic licensees 
upon request a royalty-free grant of immunity under all Bell System’s 
foreign patents relating to the sale or use of uipment manufactured 
under the license agreement; ** fifth, settion! EX 7 requiring Western 
“to maintain cost accounting methods that conform with such account- 
ing principles as may be oo accepted and that afford a valid 
basis, taking into account the magnitude and complexity of the manu- 
facturing operations involved, for determining the cost to Western of 
equipment sold to A. T. & T. and Bell operating companies for use by 
them in furnishing common-carrier communications services.” 

On the other hand, A. T. &. T.’s counsel successfully resisted sug- 
gestions by members of the Government’s staff that the decree con- 
tain the following, among other things: First, a provision that the 
judgment remain in effect only for 20 years, at the end of which time 
the Government would be free to litigate any of the issues; ® second, 
a requirement that A. T. & T. maintain records disclosing costs in- 
curred by it in rendering services to the operating companies under the 


* See hearings, p. 2251. 

%In the course of these negotiations defense counsel submitted “six new complete 
drafts * * * as well as numerous redrafts of specific provisions, in an attempt to meet 

ints raised by the Government * * *.” Hearings, p. 2474. A copy of each of these 

rafts is reproduced in the hearings, pp. 4302—4396. 

Hearings, pp. 2096-2097, 2282. 

% Hearings, pp. 2101-2103, 2423. The rationale for this provision may have originated 
Yee ~ — statement in A. T. & T.’s June 4, 1954, memorandum to Judge Barnes 

earings, p. 

“Some allegations of the complaint relate to the effect of the integration, or of action 
by the integrated system, upon other enterprises. These allegations as to the impact of 
the Bell System on other companies do not bear directly on the quality or cost of tele- 
phone service and thus present questions outside the regulatory sphere which are appro- 
priate for relief in a consent decree. The granting of relief as to these nonregulatory 
matters would insure that the integrated structure of the Bell System was not misused 
in violation of the antitrust laws and at the same time would not interfere with the regu- 
preset process or impair the ability of the telephone system to perform its proper 

nections.” 

But see 2106. 

* Hearings, p. 2108. 

™ The effect of these and other provisions of the decree is discussed at p. 97 et seq., infra. 

*® The Government’s staff had initially suggested a provision “that Western adopt a 
cost accounting system which would enable the regulatory commissions to determine the 
cost of equipment and services sold to the Bell companies and which would comply with 
any order of the FCC.” Hearings, p. 2475. 

Hearings, pp. 2268-2269. 
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license service contract ;* third, a requirement that Western Electric 
make nondiscriminatory sales of equipment to independent telephone 
companies where equipment is not otherwise available;* fourth, a 
provision requiring A. T. & T. and the operating companies to lease 
circuits to other communications companies for use in the message 
telegram business; * fifth, exclusion of the Bell System from such 
businesses as inter-communications, public addresses, watchman 
supervisory services, and related nonregulated businesses; * sixth, an 
injunction preventing the defendants from requiring the Bell oper- 
ating companies to send their scrap to the Nassau Smelting & Refining 
Co., a wholly owned subsidiary of Western; ° seventh, a provision re- 
quiring Western to make available technical information which it has 
on any equipment rather than limiting such information to equipment 
manufactured for sale by Western to the operating companies.° 

The negotiations culminated when the defendants formally sub- 
mitted to the Department on January 12, 1956, a proposed decree in 
final settlement of the case’ which, after concurrence by the Depart- 
ment * was presented for approval to Judge Thomas F. Meany in 
the United States District Court for the District of New Jersey b 
Mr. William D. Kilgore, Jr., acting on behalf of the Attorney General. 
Representing the defendants at this proceeding were Mr. Waldron 
M. Ward, Mr. Horace P. Moulton, and Mr. Walter L. Brown, vice 
president and general counsel of Western Electric.® 

Mr. Kilgore first explained the decree in chambers, and then in open 
court in accordance with Judge Meany’s desire to have a brief sum- 
mary of the details for the record” At that time, the Court had only 
one question, which arose in this context: Mr. Kilgore had explained 
that under the decree the defendants “are required to give to patent 
licensees certain manufacturing drawings, blueprints, and specifica- 
tions covering equipment of the type which Western Electric manufac- 
tures,” adding that the “defendants may make a reasonable charge for 
these specifications, manufacturing drawings, and * * * may condi- 


ee pp. 2275-2276. With respect to this question. Notes on Conference With 
Antitrust Division Staff, dated January 4, 1956, prepared by Mr. Moulton states in 
part (hearings, pp. 2504-2505) : 

“Kilgore inquired about cost accounting methods for license contract allocations. 
We pointed out FCC already had adequate power under section 220 to require keeping of 
records in such detail as it required relating to segregation of such expenses, that FCC 
had not asked for additional power in this connection in 1989 investigation reper’, that 
matter had been studied extensively starting in 1942 resulting in 1945 NARUC-FCC 
Report, required supporting data in adequate detail to satisfy FCC, reports were made 
annually with reference to contract and expense allocations which are reviewed by the 
FCC and that matter had been dealt with in lengthy rate cases. We said only real 
issues now existing have to do with whether or not expenses are ‘license’ or ‘nonlicense’ 
and. seat no real issues of allocation of costs between States and companies really 
exist. 


“Foote said, ‘Forget it—I’ll take care of it’.’’ 

See also hearings, pp. 2508-2520. 

? Hearings, p. 2276. 

3 Hearings, Pp. 2476, 2529. In lieu of the third and fourth provisions mentioned 
above, section VII of the judgment provides for retention of jurisdiction for the 
purpose of enabling the United States to apply to the Court at any time without the 
necessity of showing a change in circumstances, for orders requiring sales at nondis- 
criminatory prices to independent telephone operating companies and requiring the Bell 
System to continue to lease circuits on reasonable terms to common carriers in the 
message telegram business to the extent that they are reasonably available. 

4 Hearings, p. 2529. 

5 Hearings, p. 2279. 

* Hearings, pp. 2279-2280. 

T Hearings, pp. 2522, 4447. 

*Mr. Mouiton of A. T. & T. advised the committee that A. T. & T. found the rep- 
resentatives of the Department of Justice “hard bargainers,” and that it “had to make 
important concessions and compromises.” Hearings, p. 1683. Mr. Kramer, on the other 
hand, testified that he ‘did not consider (the decree), a hard bargain.” Hearings, p. 3582. 

® Hearings, p. 2252. 

Hearings, pp. 2253, 2254. 
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tion the grant or the giving of those blueprints or drawings upon the 
licensees giving back to the defendants drawings of a like scope.” 

Immediately following this explanation the Court inquired, “And 
that includes a general exposition of know-how?” To this, Mr. Kil- 
gore replied, “Yes, sir.” ** 

Obviously, what the court wanted to know was whether the defend- 
ants, beyond being required to make available manufacturing draw- 
ings, blueprints, and specifications, were required to provide “a general 
exposition of know-how.” Just as obviously, Mr. Kilgore assured 
the court that this was the case. 

Such assurance was, however, precisely contrary to the defend- 
ants’ understanding that under the decree A. T. & T. and Western are 
required only to supply manufacturing drawings, blueprints, and 
specifications, but are not required to supply “know-how.” For ex- 
ample, Mr. E. J. Kane, manager of the patent-licensing division of 
Western Electric, stated in an interoffice memorandum dated March 
15, 1956, entitled “Current Operations Under the Decree”; ™ 


Whereas we are required to furnish drawings and specifi- 
cations on equipment furnished by Western to the Bell Sys- 
tem, we have received only a moderate number of requests. 
Our obligation, of course, does not require us to give manu- 
facturing know-how, or process, or machinery information. 


Similarly, an annotated copy of the final decree prepared by Mr. 
F. R. Kappel, at that time president of Western Electric,** contained 
the following statement in the margin opposite section XIV (E).* 


Nore.—No requirement for process data, BTL material, 
visits, technical service, know how. 


In addition, a document entitled “Review of Final Judgment, Vu- 
Graph No. 14,” which was prepared for the purpose of enabling Mr. 
Kappel to explain the provisions of the decree to officials of Western 
Electric contains the following comment: * 


* * * We are required to furnish documentary informa- 
tion only—drawings and specifications for materials and 
parts and specifications and drawings covering assembly, 
wiring, and test requirements. 

* * * 


We are not required to furnish any information on tools, 
machinery methods, processes, manufacturing layouts, or 
quality control, nor design or systems engineering data, in- 
stallation, or maintenance instructions. 

Weare not required to furnish any BTL papers, know-how, 
consultation, or similar services. 


From this, there can be little doubt as to the defendants’ position im 
respect of the question of know-how. Yet, even though the court was 
given an answer which was erroneous from the defendants’ point of 
view, defense counsel present in the courtroom remained completely 


4 The transcript of the pegnentinge is reproduced in the hearings, pp. 2252-2254. 
” Hearings, pp. 2417, 2668. 
« In that capacity, Mr. Kappel, who is now president of A. T. & T., had participated in 
many of the final decree negotiations. 
* Hearings, pp. 2255, 2602. 
18 Hearings, pp. 2256, 2638. 


stric 
10ne 
h, a 
ease 
such 
nan 
an 
per- 
ung 
| Te- 
has 
ent 
in 
art- 
in 
by 
ron 
vice 
pen 
ned 
ent 
ca- > 
ac- 
for 
di- 
vith 
in 
ons. 
of 
‘CC 
that 
‘CC 
ade 
the 
real 
nse’ 
ally 
ned 
the 
the 
dis- 
3ell 
the 
ep- 
her 
82. 


96 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


silent. Under such circumstances, the court was left unaware that 
the defendants did not and would not consider themselves obliged to 
furnish know-how beyond manufacturing drawings, blueprints, and 
specifications. As Chairman Celler observed to A. T. & T. counsel in 
the course of the hearings : 


By your silence, it strikes me that there was something 
very much akin to deception on the court, because the court 
must have had an erroneous impression as to what that decree 
implied, and he signed that decree. That is a very serious 
business, * * ** 

EFFECT OF DECREE 


The succeeding part of this report discusses the impact of the decree 
on the operations of A. T. & T. and Western Electric, for the purpose 
of determining its effectiveness in eliminating the conditions that 
caused the Government to institute the suit. 


General effect on defendants’ operations ; 


In nonlegalistic terms, officials of the defendant companies have ob- 
served that the decree, since it is based on the theory that Western’s 
prices are subject to indirect regulation, “grants a legalized monopoly” 
in the manufacture and sale of telephone equipment,” and that, “in 
effect decree constitutes an admission by Government that the way (the 
defendants) are doing (the) Bell System job is a legal and proper way 
as far as antitrust laws are concerned—in effect, a blessing of present 
setup.” ** From their standpoint, “the system setup has been legally 
confirmed as O. K. under the Sherman Act and other similar laws.” 
Furthermore, the defendants have concluded that. the decree outside of 
patent and technical information fields,” made “* * * no change of 
any importance as regards Western.””° Explaining the import 
of the decree at a meeting of company officials," Mr. Kappel, the 
president of Western Electric commented : ” 


We probably did as well as could be expected, and, with 
the political considerations governing the country to a greater 
extent than good sense, we must reflect a licking—and, surely, 
on patents and technical information we got one. 

he rest of the decree, however, generally makes legal an 
integrated Bell System—and, to that extent, it is my opinion 
we preserved the really important thing. [Emphasis in 
et good legal proof and d 

n fact, we have egal proof and a court order sayin 
it is O. K.—a long-posed po settled ! (is 


According to notes that were taken at this meeting by Western 
Electric’s sales manager, Mr. Kappel concluded with the following 
admonition : 


16 Hearings, p. 2258. 

1 Hearings, p. 2612. Mr. Kappel put it this way in an annotation to sec. XVII, 
“Emphasizes basis of settlement—(Bell System) integrated operation—save harmless from 
se Antitrust Act because it is regulated legal monoply [sic] * * *” (hearings, 
p. 2605). 

18 Hearings, p. 2271. 

1 Hearings, p. 2274. 

® Hearings, p. 2272. 

71 Hearings, p. 2550. 
2 Hearings, p. 2551. 
* Hearings, pp. 2009, 2443. 
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Use discretion in passing along. Don’t brag about having 
won victory or getting everything we wanted. We took a 
bad licking, especially on patents and technical information. 
rp suit disposed of, but still have politicians, etc., to 
think of. 


Aside from this, documents prepared by the Bell System public 
information representatives and initialed by Mr. Kappel * indicate 
that the defendants believe that the decree will affect System revenues 
“but not significantly ;’* that it doesn’t permit independent manu- 
facturers to increase their business with the Bell System; that it 
requires no change in Western’s policy regarding sales to independents ; 
that, while the decree requires divestiture of Westrex, together with 
discontinuance of “a few minor things,” the “operations that must be 
eliminated are not substantial.”** In the defendants’ view, “the 
provisions that will have the greatest immediate impact are those 
relating to the licensing of patents and the furnishing of technical 
information.” * But these requirements, according to the defendant’s 
representatives, will not affect the Bell System operations or be advan- 
tageous to independent telephone equipment manufacturers since “the 
decree simply makes compulsory the patent-licensing practices which 
have been oibwed by the Bell System for a number of years.” * 


The import and effect of each provision of the decree 

Turning to the specific provisions of the decree, the introductory 
paragraphs establish that both parties have consented to its entry 
without trial and that the decree does not constitute an admission by 
either party in respect of any of the issues. 

Section I is a standard provision in all consent decrees and admits 
that the court has jurisdiction of the subject matter and of all the 
patos and that the complaint states a claim upon which relief may 

anted under the Sherman Act. 
ection II defines various terms that are used in the decree. 

Section IIT is another standard provision in consent decrees. Its ef- 
fect is to bind those individuals having responsibility for the actions of 
a defendant to carry out the terms of the decree applicable to the de- 
fendant, as well as others acting with the defendant who have notice 
of its provisions.” 

Section IV (A) prohibits Western and A. T. & T. from going into, 
or after 3 years from continuing, the business of manufacturing prod- 
ucts of a type * not used by the Bell System in furnishing common- 
carrier communications services, except for Government business, the 
artificial larynx, and byproducts of reclamation of scrap. 

Section IV (B) restricts Western and its subsidiaries, after 3 years 
from the date of entry of the decree, from engaging in any business 
(as distinguished from manufacturing) not of a character or type 
engaged in for the Bell System or the Government, except as other- 
wise indicated in the decree. 


Hearings, pp. 2428-2440. 

* Hearings, p. 2432. 

* Hearings, p. 2435. 

Hearings, p. 2438. 

* Hearings, p. 2433. 

* Hearings, P 2608. See also hearings, p. 2447. 

*° The legal division of the Bell System has defined the term “type” as follows (peartngs. 
Pp. 2651): “An.item of equipment which is of the same general construction and which 
performs the same general functions as an item sold to Bell companies should be con- 
sidered as being ‘of a type’.” 
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The defendants have construed this section as permitting Western 
to “continue or commence the manufacture for sale or lease to anyone 
of things of a type sold or leased or intended for sale or lease to Bell 
System companies for use in furnishing common carrier communica- 
tion services,** Stated otherwise, they believe that Western may “sell 
to anyone, for any use, products * * * (it) can legally sell to (com- 
panies of the) Bell (System), including machinery, tools, etc., used in 
their manufacture or installation.” * Mridhenmart Western, the de- 
fendants have stated, is “not prohibited from deciding to manufacture 
things now bought for (the) Bell System * * *” and is “not estopped 
from engaging in any business for the (Bell System) or Govern- 
ment.” 

As analyzed by Western Electric’s general counsel, “the only effect 
of (the section) on Western’s present operations will be to require 
that it cease the manufacture of railroad signaling equipment * and 
* * * dispose of Westrex Corp.* and Teletypesetter Corp.” within 
the 3-year period.” * Any sale required to comply with these provi- 
sions need not be made “otherwise than at,a fair price and on reason- 
able terms.” Additionally, provision is made for extension of the 
3-year period upon application to the court and a showing of good 
cause therefor. 

Section V enjoins A, T. & T. and its subsidiaries, other than 
Western and Western’s subsidiaries, from engaging in any business 

except the furnishing of common carrier communications services 
and incidental operation.** This prohibition, however, does not apply 
to (1) services to the Federal Government; (2) experimental work; 
(3) furnishing circuits to other communications carriers; (4) direc- 
tory advertising; (5) advice or assistance to other common carrier 
communications services; and (6) businesses or services incidental to 
the furnishing by A. T. & T. or its operating subsidiaries of regulated 
communications services. 

The only current activity that would be affected by this section is 
the leasing and maintaining of private communications systems. 
Clause (d)® of the section, however, excepts, for a period of five years 
from the date of decree, the leasing and maintaining of facilities for 
private communications systems, “the charges for which are not sub- 
ject to public regulation,” to persons who are already lessees of 
A. T. & T. or of its subsidiary operating companies or become lessees 
within 45 days after the date of decree. 

Previously it has been pointed out that the parties to the decree have 
been in disagreement as to the meaning of this provision, with the De- 


81 Hearings, p. 2647. 

32 Hearings, p. 2651. In 1955, total sales of Western were approximatelv $1,853 million 
of which $1,230 million comprised sales to the Bell telephone companies, $558 million sales 
to the United States Government, and $63 million sales to other customers. In 1956, total 
sales of Western approximated $2,370 million, of which $1,648 million comprised sales to 
the Bell telephone companies, $640 million sales to the United States Government, 
and $82 million sales to other customers. See hearings, p. 4258. 

33 Hearings, p. 2614 


*% Gross annual sales of railroad signaling equipment have amounted to about $250,000. 
Hearings, p. 2615. 


% Westrex is a sound-recording subsidiary of Western, whose sales have approximated 
$16 million a year. Hearings, p. 2615. 

%* Annual sales of the Teletypesetter Corp. have approximated $2,800,000, Ibid, 

3? Hearings, p. 2609. 

%8 Hearings, p. 2610. 

%° Mr. Moulton testified that this. provision is unprecedented “not because of its im- 
médiate impact, but because of its effect on the future of the business.” He illustrated by 
pointing out that in the event A. T. & T. were to have another invention of the nature of 
the transistor which has uses beyond the common carrier communications service field, ‘‘we 
are competely gry from using that invention outside of the common carrier field.” 
Hearings, pp. 1684, 2101, 2102, 2423, 2424. 
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partment of Justice taking the position that the decree, gives A. T. & T. 
five years. to terminate such leasing agreements, after which it may 
no longer engage in these activities. A. T. & T. has contended that 
the prohibition against engaging in private lease-maintenance activi- 
ties becomes inoperative if and when any such activities become subject 
to the regulatory jurisdiction of appropriate Federal or State agencies. 
In accordance with their construction of the decree, the defendants 
made it clear, shortly after the decree was entered, that they were 
giving consideration to filing tariffs for the services encompassed: by 
clause (d) im order to avoid withdrawing from the private commu- 
nications field. For instance on February 3, 1956, when a representa- 
tive of General Electric raised a question as to whether the decree 
might materially affect General Electric’s sale of private radio sys- 
tems to Western, Mr. E. J. Kane, the manager of Western Electric’s 
patent licensing division, replied that the effect of the decree ‘might 
not be of great moment’ as consideration was being given by the tele- 
phone companies to filing tariffs for such mobile radiotelephone sys- 
tems, and if this is done the Bell Co.’s provision of such systems would 
probably be very little affected by the decree.” “ 

On March 30, 1956, the Pacific Telephone & Telegraph Company, a 
subsidiary of A. T. & T., filed with the California Public Utilities 
Commission a proposed tariff setting forth schedules of rates appli- 
cable to the lease and maintenance of private mobile communications 
systems.“ Although this move was strenuously opposed by the City of 
Los Angeles as well as by a number of private concerns engaged in fur- 
nishing lease maintenance mobile services on a private contractual 
basis, the public utilities commission concluded that, under the pro- 
visions of the State constitution and public utilities code, it not only had 
regulatory jurisdiction over the services offered, but that such services, 
which had formerly been furnished by Pacific Telephone under con- 
tract, constitute a telephone line and public utility service.” 

On appeal, the Supreme Court of the State of California, by ma- 
jority opinion, upheld the commission’s order,“ With regard to the 
effect of clause (d) of section V of the consent decree on the case, the 
court majority had this to say : “* 
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In the proceedings before the State commission some of the 
petitioners argued the Pacific’s motive in filing the proposed 
tariff * * * was to avoid the consent decree. The commission 
held that there was no proof to that effect; that it would 
not take judicial notice of good or bad intentions; that if the 
Federal court wished to bar such activities by Pacific even 
though subject to regulation, it would have made such a pro- 
vision, and that there was nothing in the decree to prompt 


* Hearings, p. 2450. 

“A representative of A. T. & T. has stated that the “Bell companies generally plan to 
file tariffs with their respective State commissions covering intrastate a be mobile 
communications systems.” FCC Docket No. 11972, exhibit 101, p. 36. At the time the 
decree was entered total annual revenue of the Bell System from these activities was about 
$6,800,000. Hearings, p. 2593. 

#2 Case No. 5754, interim opinion of the Public Utilities Commission of the State of 
California, dated January 29, 1957. 

*8 Some 13 firms, engaged in the lease maintenance business in the area, who opposed the 
tariff filing of Pacific Telephone sought review by the United States Supreme Court 
and filed a notice of appeal on Ootober 17, 1958. 

“The City of Los Angeles, et al., v. The Public Utilities of The State of California, 
(June 27, 1958) 50 A. C. No. 13, p. 448. 
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it to change its ruling that this service was utility service 
subject to its jurisdiction, No good reason eppears why the 
pee Ug of the commission in this respect should be dis- 
tur 


Three justices dissented sharply on the ground that the services were 
not public utility in nature. ‘They were constrained to observe, how- 


ever, that section V (d) of the decree was ambiguous with respect. to 
enjoming A. T. & T. from continuing to furnish lease-maintenance 
facilities and servces for private communications systems. 

At the Federal level, A. T. & T. on February 21, 1957, filed with the 
FCC a proposed tariff containing “schedules of rates and specific 
regulations applicable to the lease and maintenance of private mobile 
communications systems furnished within the United States by 
the * * * long-lines.department.” * It was. proposed, in the filing, 
that the schedules become effective on March 28, 1957. On March 27, 
1957, the commission suspended the operation of the proposed tariff, 
at the same time instituting an investigation and hearing on the ques- 
tion of its lawfulness.*® Moremost among the “jurisdictional ques- 
tions” delineated in the Commission’s order was the question whether 
“the lease and maintenance of private mobile communications systems 
as contemplated by the * * * tariff schedules * * * of A. T. & T. 
constitute a common carrier communication service subject to the 
jurisdiction of the Commission.” * 

The Department of Justice asserted before the FCC that the decree 
“prohibits” A. T. & T. “from leasing and maintaining facilities for 
private mobile communications systems” upon the expiration of the 
5-year period specified in the decree, during which A. T. & T. “may 
terminate such leasing arrangements.” * In this connection the De- 
partment of Justice urged that the Commission “give great weight 
to the construction * * * adopted by the governmental agency au- 
thorized to enter and charged with enforcement of the judgment.” 
It also contended that the A. T. & T. tariff policy “seeks to convert a 
private business into a public or common-carrier business contrary to 
statutory antitrust policy and interpretation.” Thus, in the Depart- 
ment’s view, the Commission lacked statutory jurisdiction to approve 


* Tariff FCC No. 35, FCC docket No. 11972. The Department of Justice and a number 
of private intervenors contend that the proposed tariff should be stricken by the FCC. 
FCC order of March 27, 1957. By a later order (released August 8, 1957) the FCC 
announced that this was not in the category of an “adjudication proceeding’ and that the 
hearings was to be conducted by the hearing examiner solely for the purpose of developing 
an evidentiary record, but without an initial or recommended action by the examiner. 

“The pleadings and cross-pleadings filed by the parties in the case have engaged the 
attention of the FCC and its hearing examiner for a period of approximately 2 years. The 
taking of further evidence has now been indefinitely postponed pending disposition by the 
Commission of the most recent motion filed by A. T. & T. 

* FCC docket No. 11972, reply statement of United States of America, dated Ocotber 4, 
1957. The Commission suggested that the Department of Justice might seek construction 
of V (d) from the Court and indicated that it would suspend the proceedings in the event 
followed. The Department by letter to the Commission dated December 

replied : 

“In our statement of October 4, 1957, we pointed out that the Department did not 
contemplate applying to the Court for a construction of the final judgment in United States 
v, Western Electric Company, Inc., et al, at that time. There have been no intervening 
circumstances which would warrant changing the Department's position on this question. 
Inasmuch as it is our understanding of the Commission’s jurisdiction under the Federal 
Communications Act that the Commission has no power to regulate the business of leasin 
and maintaining equipment for use in private mobile communications systems, — | 
inasmuch as we do not understand that A. T. & T. progeese to engage in this business 


without the approval of a regu'atory body, resort to the Court at this time does not seem 
appropriate or necessary.” 
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the A. T. & T. tariff as a common-carrier communication service be- 
cause this “would extend public rate regulation to a purely private busi- 
ness which is subject to the Sherman Act.” 

Moreover, the Department warned the Commission that with 
the “private mobile communications industry * * * in its infancy,” 
the effect of A. T. & T.’s “participation in maintenance services upon 
the independent companies engaging or desiring to engage in mainte- 
nance of this type of radio equipment, and in the sale of replacement 
parts and equipment would be Tanohnenls" and “may in itself be suffi- 
cient to eliminate small companies from the field” particularly in view 
of A. T. & T.’s “dominant economic position in the communications 
industry.” The Department concluded that the A. T. & T. tariff pro- 
posal “gives fair promise of monopolizing the field of furnishing and 
maintaining equipment for mobile communications systems.” 

A. T. & T. on the other hand contended before the FCC that its “pres- 
ent tariff offering is in no way precluded” by the consent decree nor 
does it constitute “an attempt to circumvent” the terms of the decree.” 
A. T. & T. further asserted that the tariff schedules in issue constitute 
a common carrier offering of communication within the meaning of 
the Federal Communications Act claiming that “the present tariff 
offering of private mobile communications systems is another form of 
private or ‘leased line’ offer,” a type of service that has “long been 
regarded as subject to public regulation.” ™ 

n November 1957, the FCC rejected the Department’s contention 
that A. T. & T. is absolutely prohibited by the decree alone from en- 
gaging in lease-maintenance activities and held that in the event the 
service covered by the tariff were determined to be a common carrier 
communications service subject to its jurisdiction, it would not be 
prohibited by the decree. The Commission stated : * 


It appears clear that only such activities as are not subject 
to public regulation, including that lease-maintenance serv- 
ice which was then not so subject, are prohibited. The fact 
that the decree gives a 5-year grace period for discontinuing 
that part of the business not so regulated would not appear 
to prohibit that same business if it becomes subject to regu- 
lation. In fact, the interpretation advocated by Justice 
would appear to conflict with the definition of “common 
carrier communication service” contained elsewhere in the 
decree which expressly recognizes the possibility of service 
which may become subject to regulation in the future. Ac- 
cordingly, on the basis of the arguments hitherto advanced 
with respect to this question of law, we are still of the 
opinion that, in the event that the service governed by A. T. 
& T.’s Tariff FCC No. 235 shall be determined to be a com- 
mon carrier communication service subject to our regulatory 
jurisdiction under title II, the rendition of such service by 
A. T. & T. is not barred by the terms of the decree. 


Thid. 
®FCC Docket 11972, Opposition of American Telephone & Telegraph Co. to Petition 
and be Protest Regarding Tariff for Private Mobile Communication Systems. 


FCC Docket No. 11972, FCC Memorandum Game and Order, Adopted November 20, 
1957. Subsequent to the date of this aapaet A. T. & T. announced that it was voluntarily 
taking steps to withdraw by January 24, 1961, from the business of providing private 
mobile systems on a lease-maintenance basis. ‘‘Wall Street Journal,” February 16, 1959. 
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In addition to the hearings before the FCC occasioned by A. T. & T.’s 
filing of proposed tariff schedules covering lease-maintenance activi- 
ties, the Commission was called upon to pass on the claim of the 
Southern New England Telephone Co. that since A. T. & T. owns but 
21 percent of its voting stock, it is not an A. T. & T. subsidiary and 
hence is unaffected by the provisions of the decree, in this instance 
section V. 

On December *%, 1958, the FCC rejected this argument and found 
the Southern New England Telephone Co. to be a subsidiary of the 
a Telephone & Telegraph Co. within the meaning of the 

ecree.*? 

The Commission, in addition, held that it is a violation of section 
V (d) for A. T. & T. or its subsidiary operating companies to lease 
and maintain additional equipment in order to enlarge or extend a 


private communications system.* The purpose of this section,_ the 
Commission stated— 


is to allow a 5-year period within which A. T. & T. and its 
subsidiaries may orderly terminate its activities in the lease 
and maintenance of facilities for private communications 
systems, * * * Any additional equipment and maintenance 
needed by a licensee for the enlarged or extended portion of 
its private communications system may be obtained from 
sources other than Southern by lease or purchase as appro- 
priate or desired. 


The FCC concluded that the “lease-maintenance arrangements between 
the Southern New England Telephone Co. and the Connecticut Water 
Co. and Woolbridge Bros., Inc. are in violation of the consent decree.” 

Curiously, the Department of Justice—notwithstanding its enforce- 
ment responsibility—had previously advised the FCC that it was 
then “not in a position to express an opinion as to the applicability 
of the decree’s prohibitions as to these contracts,” But in light of 
the Commission’s decision, the Department cannot further avoid this 
question. Not only must it take prompt and appropriate action 
against any past violations of this section, it must also, so long as the 
decreé remains in effect, make every effort to insure complete com- 
pliance therewith. 

Section VI of the decree prohibits the defendants from granting 
an exclusive distributorship to any person for products manufac- 
tured by Western and from obtaining exclusive distributorship for 
Western’s products. There are several exceptions, The section does 
not apply (1) to prevent purchases of equipment by Western for sale 
or lease to companies of the Bell System or to the Government; (2) 
to prevent Westrex from continuing to act as distributor to sound 
studios here and abroad during the period it remains a subsidiary of 
Western; or (3) to prevent the defen ants from disposing through any 


®8 The Connecticut Water Cuma Docket Nos. 123823 and 12324. 
*% Ibid. See also Docket No. 12722, In the Matter of Amendment of Subpart F of Part 1 
of the Commission’s Rules so as to add new section governing action on Safety and Special 
Radio Services applications involving Bell Telephone equipment contracts. 
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channel of trade equipment originally acquired for sale to the Bell 
companies or to the Government. 

Whether this section has any effect on the defendant’s operations 
is problematical. As an example, although the Graybar Electric 
Co. is in fact the only distributor of Western, that relationship is 
apparently unaffected by the decree at least according to oral advice 
Fd counsel indinated: that they had received from the Department 
of Justice. Thus in a memorandum for the files prepared by Mr. 
Moulton dated December 20, 1955, the following is noted: * 


In discussions of the provisions of section XI * of the draft 
of December 19, 1955, held this morning, representatives of 
the Department of Justice stated that section XI would have 
no effect upon the present arrangements with Graybar. Their 
position was that section XI, in forbidding arrangements 
whereby any person will have any exclusive right to act as 
distributor of equipment manufactured by Western, relates 
to rights rather than actual practice. Thus though Graybar 
is in fact our only distributor, that relationship is not en- 
joined by section XT since Graybar does not in fact have any 
exclusive right. 


Section VII restrains Western and A. T. & T. from requiring any 
independent telephone companies to buy from them on @ continuing 
basis, but does not apply to a specific purchase order or to a specific 
contract for the sata ae of operating plant. The section also enjoins 
the defendants from fixing a resale price for equipment. 

The defendants have pointed out that at least in recent years they 
have not engaged in the practices interdicted.” 

Section VIII enjoins Western Electric and A. T. & T, from acquir- 
ing any concern engaged in the manufacture, distribution, or sale of 
equipment useful in furnishing common carrier communication serv- 
ices except with approval of the court, which may be ponies on a 
showing that the effect of the acquisition will not Be substantially to 
lessen competition or tend to create a monopoly. An exception per- 
mits the acquisition of subsidiaries, the formation of new subsidiaries, 
and the intercorporate transfer of assets and securities. 

Section IX requires Western to maintain cost accounting methods 
consistent with generally accepted accounting principles that afford 
a valid basis for determining costs, taking into account the magnitude 
and complexity of Western’s manufacturing operations. The wording 
of this section, the defendants have pointed out, was “carefully drafted 
simply to require maintaining.” it is Western’s posi- 
tion that its accounting system meets the criteria described and that 
the decree, therefore, requires no change.” 


Hearings, 2542. 

% Sec, XI of the draft of December 19 was later renumbered as sec. VI. 

* Hearings, pp. 2542, 2618. 

Hearings, p. 2620. 

® Hearings, pp. 2106, 2107. 

As to whether the accounting provision “will enable the regulatory agencies to determine 
the cost of the type of equipment involved” as claimed by the Justice Department in 

resenting the decree for court approval, Mr. Strassburg, Chief of the FCC’s Telephone 

ivision, testified before the committee that “it hasn’t changed (the FCC’s) operations in 
any respect” and “doesn’t contribute a great deal” in enabling the Commission to exercise 
more effective regulations of the Bell System. Hearings, pp. 3539-3540. 
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Sections XI to XIV relate to the patent and technical information 
requirements of the decree and will be considered in detail in a later 
part of this Report. 

Section XV enjoins A. T. & T. and Western from entering into 
agreements to divide markets; from oe exclusive rights under 
patents; from granting to any party the right to sue for infringement 
of the patents of another party; or from imposing in patent license 
agreements quantity or dollar limitations, restrictions on the price 
at which licensed equipment may be sold, or restrictions requiring 
sales to designated customers. 

The section has been characterized by the defendants as a “general 
prohibition against sin” ® in that it pertains to various types of 
agreements that defendants claim they have not made in recent years.” 
Consequently, company officials have noted that the section is “boiler- 
plate” and that there is “nothing to undo.” * 

Section XVI is the so-called visitation provision which is a standard 
requirement in consent decrees. For purpose of securing compliance 
with the decree, the provision gives the Government the right to have 
access to the files of the defendants, to interview officers and employees 
of the defendant company, and to have the defendants submit such 
written reports as are reasonably necessary for enforcement of the 


ecree. 
Section XVII contains a standard provision allowing either the 
Government or the defendants to apply to the court for the construc- 
tion, modification or termination of any provision, or for enforcement 
of compliance or punishment of violations. Modification without 
showing a change in circumstances is specifically provided for in the 
event there has been elimination in a substantial number of States 
of public regulation of charges for common carrier communication 
services,™ 

The section further authorizes the Government, without showing a 
o— in circumstances, to apply to the court at any time for further 
orders : 

(1) requiring sales at nondiscriminatory prices to independent 
telephone operating companies, or prohibiting or limiting sales 
to such companies ; 

(2) requiring sales ‘at nondiscriminatory prices to communica- 
tions carriers competing with Bell System of equipment, other 
than telephone ct ment, used by the Bell companies; 

(3) requiring ] System to continue to lease circuits on 
reasonable terms to common carriers in the message telegram 
business to the extent that they are reasonably available. 

In the view of the president of Western Electric, “really status quo 
situation stands in all these items * * * unless some action by Gov- 
ernment takes place.” “ 


Patents and technical information—Provisions of sections X-XIV 


Section X (a) requires the defendants to grant a nonexclusive license 
to any applicant under all existing and future patents to make, have 


© Hearings, p. 2622. 

“ Hearings, pp. 2610, 2622. 

@ Hearings, p. 2603. 

®Mr. Walter L. Brown, vice president and general counsel of Western Blectric, has 
commented that, “Since it is hardly conceivable that regulation will be discontinued in 
any substantial number of States, we do not consider this provision, which was insisted 
upon by the Government, as of any significance. It is only window dressing.” Hearings, 


. 2610. See also hearin . 2544. 
Hearings, D. 2605. Emphasis in original. 
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made, use and sell any or all equipment as desired by the applicant. 
The terms for such- compulsory licensing are specified as follows: 
Patents issued prior to the date of the decree under which license and 
sublicensing rights were exchanged between the defendants and Gen- 
eral Electric Co., Radio Corporation of America, and Westinghouse 
Electric Corp.“—which comprise about 8,700 in number—are required 
to be licensed royalty free to any applicant except these 3 companies.” 
These concerns must pay reasonable royalties for Bell System pre- 
decree patents unless they grant the defendants royalty-free licenses 
under their patents issued prior to the decree, in which case they can 
obtain royalty-free patent licenses from the defendants. 

All Bell System patents issued subsequent to the decree are required 
to be licensed at reasonable royalty rates. 

As a condition of licensing any patents, whether predecree or 
postdecree, the defendants may require the applicant to grant back 
to them a license at reasonable royalty rates “to make, have made, 
use, lease, and sell such equipment useful in furnishing common car- 
rier communication services, and such machines, tools, and materials 
useful in manufacturing or operating such equipment, as defendants 
may then designate in writing, under all claims of any or all existing 
future patents * * *.” 

Under this section, a licensor cannot be required to grant any license 
under patents on future inventions made more than 5 years after 
the effective date of the license, but an applicant may make successive 
license applications. In addition, the section provides that the grant 
of the license is to be for the unexpired term of the patents involved, 
unless the applicant elects a lesser term. It also provided that a 
grant of a license shall include the right to sublicense the grantees’ 
associated companies. Finally, it provides that the decree requirement 
that defendants license certain patents on a royalty-free basis is not 
to be deemed a finding that those patents are without value or that the 
defendants are not entitled to damages and an injunction in the event 
of infringement by an unlicensed person. 

Section X (B) prescribes procedures to be followed in determin- 
ing a reasonable royalty rate for patents licensed by the defendants 
where the parties are unable to agree. In that event either party may 
apply to the court for a determination of the reasonable royalty rate, 
with the defendants having the burden of proof in such proceeding. 
Pending final determination of the question, either party may apply 
to the court for establishment of interim royalty rates. Once there is 
an interim finding the defendants are required to tender a license in 
accordance therewith. On the other hand, if, after such finding, the 
applicant fails to accept the license or pay the interim royalties, the 
court may dismiss the application. , 

Section X (C) prohibits the defendants from including in any 
license agreement restrictions limiting the patent rights that are 
granted. Howéver, thie license may be personal and nontransferrable, 
and in the case of a license covering postdecree patents conditioned on 


These rights were exchanged under the so-called B—2 agreements. 

* By letter dated February 11, 1958, Mr. Moulton advised the committee that shortly 
after entry of the decree the defendants concluded that it would be administratively im- 
Precticshle to delineate between patents under which richts were and were not exchanged 
under the B—2 agreements and that consequently all Bell System's patents in existence on 
the date of the decree (except Teletypesetter’s) would be.made available on a royalty 
free basis. Hearings, p. 2952. 
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ayment of a reasonable and nondiscriminatory royalty, Where 
fae are exchanged between a defendant and an applicant, the 
decree permits adjustment or elimination of royalties to reflect a bona 
fide estimate of the value of the patents, but, should the applicant so 
request, reasonable royalty rates must be fixed for each license in lieu 
of “shading” or elimination of royalties. 

Lastly, provision is made whereby the defendants may require an 
applicant to include in the grantback not only the applicants’ patents, 
but the patents of the applicants’ parent or subsidiary companies 
together with patents on inventions made by an employee of any of 
such companies who is hired to do research, development, or other 
inventive work. 

Section X (D) provides that the license agreement shall contain 
at the licensor’s request provisions requiring the licensee to keep 
records, submit royalty statements, and give appropriate license no- 
tices. Also to be included, if requested, are provisions for periodic 
inspection of the licensee’s books by an. independent auditor or by a 
person acceptable to the licensee. 

Section X (E) requires that each license agreement executed under 
the decree provide that the licensee may cancel the license for any 
specified equipment or surrender the license under any patent, sub- 
ject in both cases to an obligation to pay accrued royalties, Further- 
more, if the licensee so requests, the agreement must contain a provision 
that. where the license under any patent is surrendered, the royalty 
rates must be renegotiated to reflect the reduced value of the patents 
affected by the surrender and that in the event of disagreement, re- 
course may be had to the court in accordance with section X (B). 
Finally, any licensee may obtain a royalty-free grant of immunity 
under all foreign patents of the licensor relating to equipment manu- 
factured under the license agreement. 

Section X (E) apa a person who is a licensee of the defendants 
as of the date of the entry of the decree to cancel any license he may 
have which terminates the obligation to pay royalties with respect to 
any equipment not manufactured, sold, aed or put into use under 
the license prior to the cancellation. A further provision requires the 
defendants, within 60 days after entry of the decree, to mail a copy of 
the provisions of section X to all existing licensees, 

Section X (G) enjoins the defendants, except with approval of the 
court, from acquiring patent rights unless they are nonexclusive. It 
also enjoins them from disposing of any patents or patent rights 
unless the transferee a to comply with the provisions of the decree 
and the court is notified in advance as to the prepaced disposition. 
This limitation on disposition of patent rights does not apply to the 
Government. In addition, the section precludes the defendants from 
granting or receiving any rights to sublicense patents to any other 


arty. 
Section XI requires Western to furnish any person on written re- 
quest a list of the Bell System’s x United States patents. 
Section XII prohibits the defendants from acquiring from any 
other person title to any patent unless the court finds that rights under 
that patent could not otherwise be obtained or that the terms upon 


The practice of usting royalties in cross-license agreements to reflect present or 
prospective patent is called “shading.” 
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which the defendants could obtain a nonexclusive license are unrea- 
sonable. An exception permits the defendants to acquire patents on 
inventions made by others pursuant to a research or development 
contract with any company of the Bell System. 

Section XIII restrains A. T. & T. from receiving any patent royalty 
from Western in respect of Western’s manufacture, sale, or lease of 
equipment to a Bell operating company. 

Section XIV (A) requires the defendants to furnish technical in- 
formation to any of its patent licensees domiciled in the United States 
and not controlled by foreign interests. 

Section XIV (B) provides that the technical information required 
to be furnished need relate only to equipment manufactured by West- 
ern for sale or lease to the Bell operating companies or A. T. & T. and 
shall consist of “manufacturing drawings and specifications of the 
materials and parts comprising such equipment, and manufacturing 
drawings and specifications covering the assembly, wiring, and ac- 
ceptance test requirements of such equipment.” 

ection XIV (C) permits the defendants to make a reasonable and 
nondiscriminatory charge for any technical information they are re- 
quired to furnish. However, as a condition of furnishing such infor- 
mation, the defendants may require the applicant to grant back to 
Western at a reasonable charge technical information respecting 
arn oat for which the applicant has licensed Western, such tech- 
nical information to be of the character and scope of that fur- 
nished to the applicant by Western. The section also provides that 
the defendants’ obligation to furnish technical information is to be 
subject to security restrictions that may be imposed by various agen- 
cies of the Federal Government. 

Section XIV (D) provides that the “reasonable charge” for tech- 
nical information may cover the cost of assembling the material to- 
gether with a reasonable proportion of the development expense allo- 
cable to the class of equipment, which in turn is credited to the devel- 
opment 3 account of Western. 

Section XIV (E) provides that upon request of the person furnish- 
ing the technical information, the agreement must require the recipi- 
ent to keep records, submit statements respecting charges, keep the 
information confidential and use it only for manufacture under a pat- 
ent license obtained pursuant to the decree. The agreement must also, 
upon request, provide for periodic inspection of the recipient’s records 
by an independent auditor or a person acceptable to the recipient. 

Section XIV (F) specifies that by furnishing technical informa- 
tion the party does not give any warranty (1) against patent in- 
fringement by others, or (2) of success in connection with the use of 
the information. 

Section XIV (G) permits recourse to the court in the event of dis- 
agreement as to the amount of charges payable for technical infor- 
mation. 


EFFECT OF PATENT AND TECHNICAL INFORMATION REQUIREMENTS 


This section of the report considers first the effect of the patent and 
technical information provisions of the decree on independent tele- 
~— equipment manufacturers competing with Western Electric. 

t then considers the effect of these provisions on the Bell System. 
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At the outset, it must be observed that nothing in the decree assures 
manufacturers of any opportunity whatever to supply directly the 
needs of the Bell operating companies or requires a Bell operating 
company to buy any equipment competitively from any source other 
than Western Electric. Consequently, while patents are made avail- 
able to independent equipment manufacturers, no market for telephone 
equipment is supplied. “* * * It is.rather a useless thing,” as one 
witness put it, “to be permitted to manufacture under a patent if there 
is no market in which you ean sell the product on which the patent is 
based.” ® The short of the matter is that the patent and technical 
information requirements have efficacy only so far as they permit inde- 
pendent manufacturers to avail themselves of patents in fields that are 
unrelated to the common carrier communications business carried on 
by the Bell System companies, and nothing more.® 

The Antitrust Division was aware of these considerations. For ex- 
ample, when, in the course of the negotiations A. T. & T. suggested 
that a liberal licensing policy could be embodied in any disposition of 
the case, Judge Barnes referred to this— 


as “good window dressing” but said it would not do much 
good because Western has already achieved an exclusive posi- 
tion as a result of longstanding patent practices and liberal 
licensing would not permit competitors to “catch up.” ” 
[Emphasis supplied. ] 


In addition, public information representatives of the Bell System 
have conceded that the compulsory licensing requirements of the de- 
cree will not affect Bell System operations or be advantageous to inde- 
pendent manufacturers, since the decree “simply makes compulso 
the patent licensing practices which have been followed by the Bell 
System for a number of years.” ™ 

As to the effect of the patent and technical requirements on the 
defendants’ operations, it will be observed that for a number of years 
preceding entry of the decree, the Bell System’s policy was “to make 
available awe reasonable terms to all who desire them nonexclusive 
licenses under its patents for any use.” The major objective of this 
policy was to obtain grantbacks from Bell System licensees “in order 
that (the system) may be free to design and manufacture the best 
possible equipment” for use in furnishing common carrier communi- 
cations services.” Under the system’s predecree licensing policy, reve- 
nues obtained from royalties were considered “relatively unimportant” 
in comparison with the principal objective of obtaining grantbacks.”* 
Because of the system’s dominant predecree patent position, it had 
little difficulty in obtaining— 


*® Hearings, p. 3619. 

® Hearings, p. 3611. The number of requests for patent licenses has not been as large 
as the defendants anticipated. As of May 25, 1956, there were a total of 127 inquiries 
under the decree from domestic concerns, only 42 being of such nature that agreements 
could be drawn. Hearings, p. 2572. See also hearings, Pp. 2587. With tay to forei 
concerns, the defendants consider their bargaining position “affected very little since the 
decree places no important restrictions on (them) with respect to (their) foreign patents.” 
Hearings, p. 2579. 

Hearings, p. 2581. 

71 Hearings, pp. 2433, 2566. 

7 Hearings, p. 2659. 

73 Hearings, p. 2658. 

% Hearings, pp. 2658, 2660. . 
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valuable rights from (its) licensees royalty free in exchange 
for rights under Bell System patents, with some royalty pay- 
ments in most cases to balance out relative values.” 


The decree, the manager of Western Electric’s patent licensing 
division stated, recognized that the system’s primary and legitimate in- 
terest in the licensing program was to obtain. ignaatindes “by setting a 
procedure under whic (the defendants) were entitled to require a 
grantback in connection with any grant of licenses.” ® He also stated 
that in this respect the decree confirms the basic patent licensing 
policies the system had been following, but imposed some limitations, 
which were not expected seriously to interfere with its ability to get 
nonexclusive rights under the patents of other companies.” 

Bearing out the prediction that the system’s ability to obtain grant- 
backs would be largely unimpaired by the decree, during the period 
between January 24, 1956, and ook Os 1, 1957, the Bell System has 
- executed or modified a total of 786 patent licenses, of which 394 con- 

tain grantbacks to Western.’® With the exception of 11 agreements, 
all of these grantbacks are on a royalty-free basis.” In other words, 
out of 394 grantbacks, in only 11 instances has the Bell System agreed 
to pay royalties for the grantback licenses it has received. However, 
figures supplied by A. T. & T. indicate that of the Bell System’s pre- 
decree license agreements containing grantbacks, 27 or 7.7 percent of 
the grantbacks were royalty bearing, whereas of the 42 postdecree 
license agreements containing grantbacks, 11 or approximately 25 per- 
cent of the grantbacks were royalty bearing.*® This would indicate 
that the decree has diminished the trading value of the defendants’ 
patents for bargaining purposes. On this score the defendants have 
observed *! that they “have completely lost the trading value of (their) 
predecree patents except that (they) may insist on a grantback at 
reasonable royalties” and that therefore “some applicants object to 
trading their present and future patents for (the system’s) postdecree 
and future patents with royalties accruing in (the system’s) favor.” * 
By contrast, the defendants believe that their “future inventions should 
generally have a greater value than the future invention of applicants” 
although “some companies * * * feel that they would rather wait 
until (the Bell System’s) new patents issue before obligating them- 
selves to pay royalties under (its) unknown patents.” © In such 


® Hearings, p. 2658. 

™ Hearings, p. 2660. As demonstrating the importance of grantbacks to its patent oper- 
ations, it will be noted that the Bell System generally undertakes a comprehensive study 
before deciding whether it should demand a grantback from a prospective licensee. For 
example, it makes an appraisal of the paar de present patents ; obtains detailed infor- 
mation regarding the size and scope of the applicant’s development and research organiza- 
tion ; and reviews credit reports to determine the general size of the applicant’s business, 
its recent growth and assets, its annual sales, production diversification, and the caliber 
of its management. In the event a grantback will Ppronais be desired, an appraisal is 
made either by the laboratories or by Western's chief engineer of the applicant’s relative 
inventive potential. Hearings, pp. 2891 et seq. 

™ Hearings, p. 2668. By having the right to insist upon a grantback as a condition, 


the defendants can delay considerably the issuance of a patent license to any applicant. 
> nagrines. pp. 2663, 2664, 2742 et. seq. 


*® Hearings, pp. 2664, 2665. 
" Hearings, pp. 2672, 2673. 
Thid 
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case, the defendants “have nothing to trade other than ecree 
patents and thus can obtain licenses only on a royalty basis.” * 

Western’s patent licensing manager has pointed out, however, that 
the defendants— 


still have a very powerful weapon to aid (them) in getting 
royalty-free licenses, i. e., the practice which has been es- 
tablished over the years of pormistings licensees to visit the 
laboratories and shops for discussion of developments of mu- 
tual interest falling within the scope of their license.** 


He observed that “this has proved to be the most powerful incentive 
to our licensees in coming to terms” and that one company, Sylvania, 
“has been given to understand that, if they insist that royalties be 
paid both ways, they will not get this privilege.” * 

Conversely the defendants have made it clear that— 


where applicants are anxious to have access to Bell Labora- 
tories for high level discussions, and particularly where most 
em under (the system’s) patents are aged 
se aa licenses can doubtless be negotiated as in 
pas 


What this comes down to is that an applicant who exercises his 
right under the last sentence of section X (C) of the decree to have 
the royalty for the Bell license and the royalty for the grantback 
determin iepensentty and paid both ways, will be deprived of the 
important privilege to visit the Bell laboratories and shops for dis- 
cussions of developments falling within the scope of the licenses. 
Thus, the deliberate practice of the defendants is to withhold access 
to their laboratories as a means of inducing an applicant to forego 
a right guaranteed him by the decree—namely, a right to a reasonable 
royalty for his patents. This flouts the purpose of the cited provision 
and mg mc a a violation as well. Certainly, appropriate action 
by the Department of Justice is needed. 

By virtue of the fact that existing patents were made royalty-free, 
the defendants were faced at the outset with the problem of deter- 
mining whether their future patent potential would support their 
previously established level of royalty rates which had been based on 
a consideration of ewisting as well as future patents.** A study of this 
problem led to a revision of 24 royalty rates in 18 of the 39 major 
licensing categories. Under these revisions which are applicable to 
postdecree patents, the defendants, between the date of the revision 
and the end of 1958, are giving a 60 percent discount from their stand- 
ard royalty rates; between the end of 1958 and the end of 1960, a 30 
percent discount.” 

Although 24 rates were reduced during the 5-year buildup period, 
59 rates were left unchanged, and 1 was actually increased.” In short, 
despite the fact that it had been concluded that the value of the sys- 


tem’s postdecree patents had been lessened by reason of its predecree § 


2575, 2576. 

earings, pp. 
®% Hearings, p. 2576. 

Hearings, p. 2673. 

88 Hearings, p. 2671. 

® Hearings, pp. 2672, 2684. 
% Hearings, pp. 2669, 2770. 
@ Hearings, pp. 2684, 2685. 
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patents having been made royalty-free, the defendants found it neces- 
sary to reduce less than 29 percent of the postdecree rates, while 
leaving about 70 percent unchanged and increasing the rate for land 
lines.” 

Even these rate reductions will not remain in effect at the end of 
this 5-year period since A. T. & T. estimated that “in approximatel 
5 years (the system’s) patent position will reach a level of stren 
commensurate with the revised schedule of rates.” * As an official of 
the system stated : * 


Our patent position will be rapidly reestablished. There 
are approximately 2,000 patent applications on file in the 
United States Patent Office, and we are continually adding to 
these applications. We would expect that between 400 and 
500 patents will issue to us each year, thus restoring our bar- 
gaining position in acquiring rights from others as well as our 
royalty income. 


Beyond this, the decree has caused the defendants a loss of royalty 
revenue which, however, as mentioned before, is relatively unim- 
portant in comparison with the principal objective of rasa A 
backs. Indicating the amount of the loss, gross receipts of the Bell 
System from patent licensing and technical information amounted 
to $3,519,308 in 1955 (the year before entry of the decree) ; $1,963,854 
in 1956; and $314,598 in 1957. This reduction in royalty income will 
not, of course, be as t in 1959 and 1960 since the discount in 
standard royalty rates in that — will be reduced from 60 percent to 
30 — Furthermore, after 1960, it appears likely that the de- 
fendants’ predecree royalty income will be restored. 

To turn now in greater detail to the grantback provisions. Under 
the decree, the grantback the defendants are authorized to require 
as a condition of licensing a Bell System patent is limited to equip- 
ment “useful m furnishing common carrier communications services,” 
together with “machines, tools, and materials useful in manufacturin 
or operating any such equipment.” This limitation, while design 
to confine the Bell operating companies to the common carrier com- 
munications field, is so broadly worded as to provide the Bell System 
extremely wide latitude in the type of grantbacks it may require.” 

Nevertheless, several instances were disclosed in the course of the 
hearings where defendants obtained grantbacks going beyond the per- 
missive scope of the decree by including equipment not useful in 
furnishing common carrier communications services.° Manifestly, 
it would be in clear violation of the decree for the defendants to require 
= of this nature as a condition of issuing a license. The 

efendants claim, however, that while they have “on occasions-* * * 
asked for and received grantbacks that include equipments not useful 
in furnishing common carrier communications services,” they “have 


Ibid. 

* Hearings, p. 2672. The defendants contemplate at the end of the 5-year period “a 
very ee ee of the rates themselves.” earings, p. 2670. 

earings, p. 

% Further ihustrating the wide latitude permitted by the decree, the defendants, as 
a condition of licensing any Bell System patents, can obtain a grantback not only under 
all patents of an applicant, but also (according to A. T. & T.’s construction of sec, X (C)) 
ie = patents of the applicant's parent and subsidiary companies. See, ¢. g., hearings, 


Pp. 
* Hearings, pp. 2970-2972, 3019, 3020, 3023, 3024, 3033, and 3034. 
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not ‘demanded’ a grantback for such equipments in the sense of making 
the receipt of such a grantback a condition to granting licenses under 
Bell System patents pursuant to the decree.” * 

Illuminating this question is a tentative cross-licensing agreement 
Western Electric submitted to the Stromberg-Carlson division of the 
General Dynamics Corp.* under which Western granted to Dynamics 
nonexclusive licenses and obtained grantbacks far broader than the 
common carrier communications field. As was pointed out by Dy- 
namics’ counsel— 


some of the listed equipments (included in the grantback), . 
such as, for example, distance actuation, control and indica- 
tion systems, radio communications systems, radio indication 
systems, and data processing and computing systems, are 
defined in such broad language as to cover many, many sys- 
tems not related in any way to common carrier communica- 
tions services.* 


The same definitions have been included in a number of executed 
license agreements prepared by Western under which Western has 
taken grantbacks covering distance actuation, control and the other 
— mentioned above.’ As a result, such grantbacks include more 
than licenses for equipment useful in common carrier communications 
services. Admitting this, the defendants claim nonetheless that in 
none of these cases have they insisted upon that kind of a grantback.® 

This argument is unimpressive. The license agreements containing 
the grantbacks in question were prepared and submitted by Western 
and necessarily appeared to the license applicant as the consideration 
being demanded for a license. In this setting, the prospective licensee 
was scarcely in a position to distinguish between conditions advanced 
as “bargaining” demands and conditions indispensable to a license 
grant. The Department of Justice should look into this matter im- 
mediately and take necessary action. Otherwise, a major purpose of 
the decree—to confine the ‘Bell operating companies to the common 
carrier communications field—could be largely frustrated. 

Also in respect to the grantback problem, the Department should 
examine into the defendants’ construction of, and operations under, 
section X (F) of the decree and reconsider its own position as well. 
Under that section’ a predecree: licensee may terminate any license 
he has received under a ent with the system. However, accord- 
ing to the defendants, the licensee may noz cancel the predecree grant- 
back he has given the system * even though the grantback was royalty 
_ oa equipment outside the common carrier communica- 

ons 


* Hearings, p. 2971. 

* Hearings, pp. 2975 et le 

® See, e. g., Secs. 25, 27, 28, and 31 of the tentative arreement. Hearings, pp. 3006-3008. 

1 Hearings, p. 3023. See also hearings. pp. 3019, 3020. 

2“Distance actuation, control and indication system” was defined specifically to erclude 
opments useful in furnishing common carrier communications services. Under sec. 45 
° e tentative agreement it is specifically provided that “the term does not include any 
instrumentalities for the transmission or reception of intell ce, information or perceiv- 
able effects by a or telegraphy between said places.” Hearings, p. 3012 

Hearings, p. 3034. 

* Hearings, p. 3035. 

5 Thid 


* Hearings, pp. 2632, 2793, et seq. 
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This interpretation has been specifically questioned by the Bendix 
Aviation Corp., the Philco Corp., and the Collins Radio Co.’ 

The Bendix case involved a 1950 license agreement with Western 
Electric whereby Bendix obtained certain Bell System patents con- 
ditioned on payinent of royalties on a royalty-free grantback to 
Western. Bendix took the position that under section X (F) it 
had the right to terminate all of its existing agreements with Western 
Electric and that such termination canceled not only the license from 
Western Electric to Bendix, but also the royalty-free grantback from 
Bendix to Western Electric, as well as the obligation of Bendix to 
pay royalties under the license agreements.* To support the inter- 
pretation that it had the right to cancel these agreements in 
their entirety, Bendix pointed out that there were two considerations 
flowing from Bendix to Western Electric for the latter’s licenses, 
namely, (1) the payment of royalties by Bendix to Western and (2) 
the royalty-free grantback from Bendix to Western. For this reason, 
it was concluded that it would be inequitable to Bendix to be able to 
terminate its licenses from Western and Bendix’s obligations to pay 
royalties, without terminating the other considerations, i. e. the 
royalty-free grantback from Bendix to Western.° 

A. T. & T. contended, on the other hand, that it had the right under 
this‘section to continue to retain the royalty-free grantback from 
Western even though Western’s licenses to Bendix were canceled and 
Bendix’s obligation to pay royalties had ceased. Its counsel stated 
that in material part section X (F) provides that “each licensee 
of either defendant under a license agreement in effect at the date 
of this final judgment may cancel any licenses granted to it * * * 
under such agreement * * *.”*° Thus, in A. T. & T.’s view, the right 
to cancel is specifically limited to hcenses granted by the defendants 
to Bendix and does not provide that Bendix may cancel licenses 
granted by it to the defendants. 

The Justice Department on the other hand— 


considers that section X (F) requires the defendants to 
cancel licenses under predecree patents when requested by 
appncants and leaves the question of whether cancellation 
of corresponding contractual arrangements is compelled, to 
the appropriate contraet law.” 


What seems to have escaped the Department’s attention when it 
considered the problem was that in numerous instances antedating 
the decree, Western conditioned a license of Bell System patents on 
obtaining a royalty-free grantback that included equipment outside 
the common carrier communications field. From this it follows that 
the Department’s construction enables the system, in derogation of 
the objectives of the decree, to continue to hold predecree grant- 
backs providing licensing rights outside the common carrier communi- 
cations field. Dusthedoan the Department’s construction effects a 
dichotomy with respect to the scope of grantbacks to the Bell Sys- 
tem based solely on the accident of time. Also such a construction 


? Hearings, p. 2975. 
8 Hearitiee 2817. 
Ibid 


» Hearings, p. 2801. 
Hearings, p. 3746. 
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discriminates against concerns that were required to make grantbacks 

to the defendants before the decree, by —— them at a disadvanta 

a concerns required to make such grantbacks after entry of the 
ecree. 

To avoid these consequences, it is imperative for the Department to 
reconsider its interpretation. 

With further regard to the eae problem, it is concededly 
a violation of the decree for the defendants to condition a license 
on an option to obtain a grantback, rather than on a grantback it- 
self.?* This becomes important in light of the fact that in various 
instances the defendants have obtained grantback options from licen- 
ses in lieu of grantbacks.’* Such practice is, of course, a convenient 
device for avoiding a commitment to pay royalties under grantbacks. 
As patent counsel for the Bell System observed : 


Our patent licensing organization prefers options because 
they are unwilling to commit themselves to pay royalties, 
which conceivably might be substantial * * *** 


Acknowledging that they may not insist upon an option or make it a 
condition of a license for any of the system’s patents, the defendants 
assume that it is “perfectly proper * * * to endeavor to pet op- 
tions by negotiations.” * But here, again, as in the case of grant- 
backs covering equipment outside the common carrier communica- 
tions field,* the crucial question.is one of fact—whether in all the 
circumstances options were really given voluntarily by the licensee 
or resulted from compulsion, express or implied. To resolve this 

uestion, the Justice artment should investigate each case where 
the Bell System obtained an option in order to determine whether it 
was secured through compulsion or resulted from the grantor’s un- 
fettered, unrestricted choice. If in any instance the option was oc- 
a by defendants’ insistence, prompt compliance action should 
taken. 

From the foregoing it is unquestionable that material patent provi- 
sions of the decree are heavily weighted in favor of the defendants. 
This is probably attributable to the greater expertise of defense counsel 
in the technical, patent area. Owing to the complexity of the subject 
matter from a technical standpoint, one Wont have expected the 
Antitrust Division, in negotiating the patent provisions, to have ob- 
tained a from, or at least to have consulted with, the experts 
in the Patent Section of the Justice Department’s Civil Division— 
the section which has responsibility for representing agencies of the 
United States in patent licensing activities and in a wide variety of 
related patent matters. Indeed, the fact that. the licensing provisions 
of the decree were bound to have an impact on the Bell van busi- 
ness dealings patentwise with Government agencies would seem reason 
enough to have required such consultation. 

Despite these considerations, in negotiating the decree, the Antitrust 
Division neglected to consult with the Civil Division’s Patent Section. 


12 Hearings, p. 2809. 
*8 Hearings, p. 2810. The defendants advised the committee that as of the beginning of 
May 1958 they acquired a grantback of options from 8 concerns, the Bendix Aviation 


Corp., Bomac Laboratories, Inc. ,and Allen B. Du Mont Laboratories, Inc. Ibid 


* Hearings, p. 3037. 
% Hearings, p. 3037. 
16 Supra, pp. 111-112. 
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Also it neglected to advise the Section that any decree was being n 
tiated, let alone one that would contain patent provisions of vital 
concern to that Section. As a result, the first information the Civil 
Division of the Justice Department had concerning the decree came to 
it through the newspapers.** 

Later, the Patent Section representing Government agencies that 
desired to exercise patent rights provided by the decree obtained for 
the United States a royalty-free license under all the Bell System’s 
predecree patents without making a grantback of the Government’s 
patents.’ This right to grantbacks was waived by the defendants “in 
reliance on the continuance of the Government’s present policy of 

nting licenses on request under any patents which it may own or 
control.” Had the Patent Section been permitted to participate in 
the formulation of the patent provisions of the decree itself, perha 
an equally advantageous bargain might have been obtained from 
standpoint of the public interest generally. 

Beyond egcnem | of patents, the defendants are obligated to fur- 
nish upon an applicant’s request what they regard as “certain nar- 
rowly defined technical information.” *” This comprises documentary 
information only (i. e., drawings and specification for materials and 
parts and drawings covering equipment, Mistry Z and test require- 
ments) that relates to equipment manufactured by Western for sale 
or lease to the operating companies. On the other hand, the defend- 
ants are not required to provide information relating to machinery 
used in the manufacture of such equipment,” or to equipment manu- 
factured by the Bell Laboratories. Nor are they required to give 
“manufacturing know-how”;” to furnish any information on tools 
machinery methods, processes, manufacturing layouts, or quality con- 
trol; to furnish any Mell Laboratories papers, “know-how, consulta- 
tion or similar services”; or to provide design or systems engineering 
data, or installation or maintenance instructions.™ 

The obligation to furnish technical information is “quite restricted 
as compared to what (the defendants) have been voluntarily doing in 
selected areas in the past.”™ In fact, for many years prior to the 
decree, the defendants had “furnished for compensation manufac- 
turing information, including know-how and drawings covering ma- 
chines and tools.”** Where any such predecree agreement necessi- 
tated the furnishing of continuing information, the defendants made 
it clear that they were “proceeding promptly to terminate this obliga- 
tion.” ** In the case of the transistor, a Western Electric representa- 


prerosuiaite is that the applicant be licensed under Bell System 
‘or which information is requested. Hearings, pp. 2583, 2739. 


d. 
* Hearings, p. 2583. The principal products involved have been wire and cable, quartz 
wo carbon deposited tors, m ized paper condensers, and similar components. 
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Hearings, pp. 3363. 8365. 

S 1 Hearings, p. 3394. Western Electric felt that “there is not much risk in not ostties ae er 

4 (a grantback) at this time in view of the Government’s practice to grant licenses on appli- x -_ d 

patents for the equipmen 

7 Hearings, p. 2769. 

Hearings, p. 2417. : 
™“ Hearings, p. 2638. 

2 % Hearings, p. 2583. Since the decree, the defendants have had approximately 70 re- : = ae 
‘quests for technical information, about half of which were dropped 4 the applicant, or } ; 
were of a character which the defendants were not required to furnish under the decree. sane : 
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tive explained to an applicant that any technical information fur- 
nished under the decree would be, “much more limited” than that 
which was furnished prior to the decree * since information required 
by the decree is— 


limited to apparatus that is provided by Western to the Bell 
— companies and also limited to Western informa- 
tion as defined (({which) excludes Bell Telephone Labora- 
tories’ information and information on processes and 
machines) 

Furthermore, the technical information required by the decree is 
so narrow that, in many cases, it is of little or no value to the patent 
licensee desiring to manufacture the equipment. This is true, amon 
other items, of vacuum tubes, of components for carrier, repeater, an 
transmission equipment using quartz crystal resonating equipment,*° 
and of Alpeth cable. As a wire and babe manufacturer complained 
to Western Electric, a patent license for Alpeth cable was of “no prac- 
tical value” unless there were also made available by the Bell System 
technical information on the machinery for manufacturing the cable, 
shop visitations, and other technical assistance.* 

In spite of the limited information that has to be supplied, the Bell 
System is permitted under section X (D) to charge for such informa- 
tion not only the cost of gachering and reproduction, but also “that 
proportion, if any, of the development expense that is reasonable and 
1s-properly allocable to the class of equipment with respect to which 
the information is being furnished.” Tt is interesting in these circum- 


stances that officers of A. T. & T. have declared that the public to: 


some extent regards “technical information as the tail on the patents 
dog.” * 'These officials have also made reference to an accusation “that 
the royalty-free licensing provisions of the decree are toothless in view 
of the right to charge for technical information.” * — 

While the defendants presumably would take issue with such con- 
clusions, the fact is that they have sought, through charges for tech- 
nical information, to make up for revenues which were lost after 
predecree patents were made royalty-free. Asa system official stated : 


Since the trading value of our patents will be quite limited 
for the next few years, the charges for technical information 
would be an important element in negotiating for a royalty- 
free license.” 


Illustrative of the Bell System’s practice in this regard are ‘its 


stdecree charges for technical information relating to the transistor.” 


Prior to the decree, Western had licensed its transistor patents for 
a royalty of 5 percent of the net selling price which was reduced in 


earings, pp. 2718, 2719. 
a Hearings, Pp, 8196-3212. 


See 
Hearings, p. 2739. gon 


‘ 
a 
sae -% Hearings, p. 2965. The Department of Justice ate the transistor patents owned by » 
Pur ae the defendants as of key significance. It has pointed out that since transistor patents are 
Sheree required to be made available royalty-free, the “importance of (the patent) provisions (of 
ae ae the decree), extending beyond the telephone field is difficult to exaggerate.” Hearings, p- 
4085. 
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1953 to 2 percent.” In addition, each licensee was required to pay 
Western a nonreturnable advance payment of $25,000 which was 
credited against royalties subsequently accruing.* While these agree- 
ments did not obligate Western to give any technical information, in 
April 1952 and again on January 9 and 10, 1956, the Bell Telephone 
Laboratories held symposiums to which all transistor licensees were 
invited without additional payment. At these symposiums, the 
laboratories and Western disclosed all the definitive knowledge which 
they had at the time on transistors and other semiconductor devices. 
The licensees were given (1) copies of Transistor Technology (a Bell 
System treatise on semiconductor theories and manufacturing prac- 
tices), (2) engineering samples of semiconductor materials, (3) com- 
plete manufacturing details of two semiconductive devices nang 
manufactured by Western, and (4) information on procurement an 
design of research, development, and manufacturing facilities.” 

After the decree, Western informed applicants for patent licenses 
that they would not be supplied with the technical information that 
had been given licensees in this field under the old agreement which 
involved the $25,000 payment.** However, if a licensee granted to 
Western a royalty-free a nat under present patents and 5 years of 
futures, Western indicated it would be prepared to furnish such li- 
censee, for a flat nonreturnable charge of $25,000 credited against 
royalties accruing under the license agreement, the following technical 
information: (1) Four sets of Transistor Technology; (2) engineer- 
ing samples of semiconductor raw materials, piece and parts and 
assemblies; (3) notes of lectures presented at the 1952 and 1956 
symposiums; and (4) complete process specifications for all phases 
of manufacture, including manufacturing layouts and two types of 
serniconductors,® 

Thus, by characterizing a charge as one for technical information 
rather than for patents, the defendants now require a transistor appli- 
cant needing data of the kind specified above, to pay exactly the same 
amount of downpayment as was required of a predecree applicant for 
a transistor license. But even if the postdecree applicant is willing 
to make that down payment, he will still be denied the information 
unless he is also willing-to make royalty-free grantbacks to the Bell 
System under present and future patents.” In essence, then, the 
transistor applicant. who requires access to the system’s technology is 
now in a worse position than prior to the decree. 

Basically, a situation like this is made possible because of the’ de- 
cree’s inadequancy with respect to the kind of technical information 
that must be made available. In fact, Western Electric’s engineers 
consider that nondecree type information (i. e., information. not re- 
quired under the decree) is far more valuable than decree-type infor- 
mation in terms of “the effort which Western’s engineers use in con- 
nection with the machines and methods and processes for manufac- 


bad Heasings, p. 8261. Since Western’s predecree transistor patents are now required to be 
issued royalty-free, one would assume that the royalty on post-decree transistor patents 
would be less than 2 percent, especially since the latter relate primarily to improvements 
- oe basic art. Nevertheless, the rate has been increased to 2% percent. Hearings, 
%* Hearings, p. 3261. 
* Hearings, p. 3262. App 
mation to be provided to a 
% See, e. g., hearings, p. 3345. 
* Hearings, pp. 3264, 3265. 
* See also supra, p. 110. 
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* * *”« For example, a Western Electric study of the 
charges for technical information based on its total engineering costs 
found that 14 percent of those costs were attributable to technical in- 
formation required by the decree, while 28 percent were attributable to 
nondecree type information.“ Yet, top officials of Western decided 
that “as little as ible of nondecree type information is to be pro- 
vided, in part use its provision entails some obligations on 
(Western’s) part to make it work.” “ 

In accordance with this decision, for some time after the decree, the 
defendants were unwilling to sell nondecree type information to a 
licensee unless the licensee produced the article involved solely for sale 
to Western. As an illustration, in February and March 1956, three 
companies sought to obtain nondecree type information relating to a 
high-speed strander. Western was unwilling to make the infor- 
mation available except to the one company which had indicated it 
would use the strander solely in production dor Western. A similar 
situation occurred with respect to furnishing and spe *“ica- 
tions on machines and processes for manufacturing are and Stal- 
peth cable sheaths under Bell System patents. For the first year after 
entry of the decree, only two companies were able to obtain this in- 
formation and then only on payment of $150,000 by each. But, signi- 
ficantly, both concerns contemplated manufacturing the sheaths in 
question solely for sale to Western Electric.“ 

For decree-type information, it will be recalled that the defendants 
are permitted to make a reasonable charge designed to reimburse them 
for gathering and reproduction, together with that proportion, if any, 
of the development expense allocable to the class of equipment in- 
volved. One difficulty with this is that Western’s accounting system 
does not show what the past development expense has been for specific 

uipment, except in a few cases.“ Therefore, the defendants use as 
a basis the development expenses for Western’s seven extremely broad 
telephone product classes.” For example, the transmission equipment 
class includes thermocouples, transistors, electronic tubes, repeaters, 
carrier systems, transmission test sets, microwave systems, mobile sys- 
tems, and others. Though no development occurred for years on 
thermocouples, the defendants nevertheless consider that charges for 
technical information could be made, based on development under- 
taken for other systems in the class.“ “The trouble with this,” the 
defendants admit, “is that it deprives the words ‘if any’ in section 
XIV (D) of any meaning.” “ These words, the defendants pointed 
out, were— 

introduced at the specific request of the Government b diel 
and the Government negotiators explained that the Govern- 
ment regarded that it was free to argue that the defendants 
were not entitled to recover any of their development. cost.” 


“ Hearings, pp. 2700, 2701. 
# Hearings, p. 2700. 

Hearings, pp. 2765, 2766. 

“ Hearings, pp. 2771 et pos. 

* Hearings, pp. 3138, 3139, $141, $151, 3174, 3258-3260. 
# Hearings, p. 2785. 

# Hearings, pp. 2734, 2790, 2791. 
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The Justice Department should not allow this question to remain in 
abeyance any longer. Assoon as possible, it should determine whether 
or not the decree permits the defendants to collect development ex- 

ses for a particular item even though, in fact, there has been no 
with respect to that for many years. 

The defendants have made also it a practice to include in the 
charge for technical information development expense which has al- 
ready been recovered from Western’s telephone customers. Asa Bell 
System committee pointed out: * 


Where a development has been carried on for a number of 
years in the past it may well be that each year’s activity con- 
tributed something to the production of the technical infor- 
mation in question but the end of the year in which it was 
produced would seem to mark the logical point to sum up the 
cost of the underlying development. The fact that by that 
time the total development has been recovered from Western’s 
telephone products customers is no reason why a fair share 
should not be recovered from users of such technacal infor- 
mation. [Emphasis supplied.] 


Under this practice, the Bell System collects the development ex- 
penses for a particular item of equipment not only from the telephone 
user, but also from the recipient of technical information. However, 
to prevent the defendants from collecting twice for the same ae 
ment expense, the decree requires the defendants to credit to the de- 
velopment expense account of Western any charge for technical in- 
formation exceeding the gathering and reproduction cost. 

Here in the Justice Department should seek to determine 
whether the decree permits the assessment of a development charge 
for technical information in these circumstances, and, if so, whether 
the charge actually has been carried as a credit on Western’s books. 

In summary, the patent licensing and technical information 

rovisions of the decree neither materially aid independent manu- 

acturers of telephone equipment to compete with Western, nor ma- 
terially EG Western in the enjoyment of its predecree patent 
iy ae ite his ability to demand a license—a right which the 
Bell System had for years accorded applicants without the compul- 
sion of a decree—the independent manufacturer of telephone equip- 
ment is still under the necessity of finding a market for the product 
of which the patent is the basis. But Western remains the Bell Sys- 
tem’s exclusive supplier, and nothing in the decree prohibits this or 
affords the independent manufacturer access to the market. 

With respect to the decree’s impact upon A. T. & T.’s patent 
position, it has been shown that the company correctly esti- 
mated that the decree’s requirements would not seriously interfere 
with its continued ability to obtain rights under the patents of other 
enterprise. Thus it appears that, as before the decree, the predomi- 
nance of postdecree grantbacks exacted by A. T. & T. in consideration 
for licenses under its patents remain royalty-free. What is more, the 
company anticipates that by 1960 its predecree royalty income from 
patent licenses will have been largely restored. 


Hearings, p. 2787. 
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' Beyond this, it has been noted that the defendants have resorted to 
a number of devices to evade the decree’s provisions. Thus they 
have apparently asked for and succeeded in exacting grantbacks 
beyond the permissive scope of the decree and options to take grant- 
backs, while freely conceding that the decree does not permit them to 
“insist” on such conditions. Further, as a means of persuading post- 
decree license applicants to forego rights accorded them by the decree, 
such as toaumeabte royalties on patent license grantbacks, the defend- 
ants have withdrawn or restricted privileges of laboratory visitation 
and technical information which they had freely accorded predecree 
licensees. These and other manifest evasions of the intent of the de- 
cree to relax Western’s grip on the industry must be investigated to 
ascertain whether they violate the decree’s letter as well. 

The foregoing are only a few instances in which A. T. & T. appears 
to have exercised its considerable ingenuity in adapting the patent 
and technical information provisions of the decree to its purposes. 
Time available for the innestigaan of this decree did not permit a 
more.exhaustive inquiry into these matters. The committee deems it 


essential, however, that the Department of Justice conduct a thorough 
investigation into all aspects of the defendants’ compliance with the 
patent and technical information provisions of the decree and take 
prompt action against all violations. 
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CHAPTER III 
OIL PIPELINE CONSENT DECREE 


1. Tue On. Preetins Ixpvustry 


Access to pipeline transportation is a competitive necessity in the 
petroleum industry.. The superior efficiency and economy of the oil 
pipeline became apparent early in the industry’s history and, over the 
years, has made the pipeline by far the outstanding form of land 
transportation. 

Pipelines are almost as old as the petroleum industry itself. In 
1865, within 6 years after the discovery of the Drake well in 1859, 
pipelines were operated to transport crude oil. By 1937, pipelines 
were Carrying more. crude oil than the railroads... At the present 
time, more than 98 percent of overland crude-oil shipments to United 


‘States refineries arrive by pipeline.t Although products pipelines 


were not constructed until after 1931, at the present time nearly 40 


_percent of the domestic demand for refined products is delivered tothe 
‘markets by pipeline transportation.” 


As of December 31, 1956, there were 152,120 miles of crude-oil pipe- 


lines (trunk and gathering) and 36,420 miles of refined-products 


lines, giving a total of 188,540 miles of pipelines throughout. the 
United States. During 1957, these oil pipelines transported 2,898,985,- 
000 barrels of crude oil to United States refineries and 898,832,000 
barrels of refined products from United States refineries.. By way of 
contrast, 348,761,000 barrels of domestically produced crude oil were 


‘delivered in 1957 to refiners by boats, and 39,677,000 barrels by tank 


cars and trucks. 
Cost advantages of pipelines over; other forms of land transporta- 
her method of carriage can be competitive. 


1 Petroleum Facts and Pigures, 12th edition, 1956, p. 231. 
a NPN Factbook, 1957, p. 219. 
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The following chart shows that railroad rates are approximately five 
times the Saale rates over comparable distances : 


Freight rates for crude petroleum oil—A comparison of the present freight 
rates for crude petroleum from and to representative points 


Via all rail 
| 
From— To— 
Cents per 100} Equivalent 
pounds cents 
bigs orth wanda, N. Y. 106 329. 448 60.0 
Findlay, Ohio.... 93 289. 044 43.5 
Warren, Pa....... 106 329. 448 60.0 
North Tonawanda, N. Y............. 110 |. 341. 88 60.0 
WO Findlay, Ohio.... 95 295. 26 43.5 
Warren, Pa_. 110 341.88 60.0 
oe Cleveland, Ohio 99 307. 692 23.0 
Monroe.._-...... Whiting, Ind 62 192. 696 35.0 
62 192. 696 35.0 
Wood River, 161. 616 32.0 
Pampa. do 48 149. 184 25.0 


! Per barrel of 42 United States gallons. A barrel is also equivalent to 310.8 pounds, based on 7.4 pounds 


on. 
barrels. The carload rail rates are subject to the 
um preseribed in rule 35 of the classification for tank-car load traffic. 

Source: ICO, 


The crude-oil pipeline system includes two t of operation: 
thering lines and trunklines. Gathering lines collect dresa ofl pro- 
uced in a particular field by connecting the lease tanks of the pro- 
ducers and transporting the production through a system of feeder 
lines to the trunkline system. For the most part, gathering lines are 
owned or controlled by the pipeline companies that operate the trunk- 
lines, although in some instances a producer may operate his own 
gathering system and transport crude oil from his own and other wells 
toatrunkline. A few of the trunklines operate no gathering systems, 
but, instead, receive crude oil from other pipeline companies at their 
receiving stations. 

The trunklines are the main channels of the i pean system. They 
connect refineries with the producing fields, and permit refineries to 
be located near the industry’s major consuming markets, at 
distances from the producing fields. For many years, the trunklines 
7 were of relatively small diameter, and each was designed essentiall 
is to supply the needs of a single refinery. During World War IT, an 
- increasingly since the war, improvements in the pipeline construction 
and operating techniques have permitted the size and capacity of the 
trunk pipelines to be increased. This has allowed the trunklines the 
advantages of the economies in large-scale operations, and has encour- 
aged interconnections with other lines, so that each pipeline is enabled 
to serve additional refineries. 

Seventy-five percent of the pipeline facilities in the United States 
are operated by 89 pipeline companies. These 89 companies are owned 
or controlled by the 20 major oil enterprises and service the vast bulk 
of petroleum pipeline movements. Unless they resort to the prohibi- 
tively expensive truck and rail transport, the 6,654 crude oil producing 
enterprises in the petroleum industry* must depend upon the few 


* Petroleum Facts and Figures, 12th edition, p. 865. 
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companies with crude oil pipelines for access to the market. Simi- 
larly, a few product pipelines, since they move almost half of refined 
products to the 411,565 retail outlets in the United States; exert a 
substantial influence on the supply picture for the marketing branch 
of the industry. 

Historically, the shippers over oil pipelines have been either the 
refineries with which they connect, or interests associated with such 
refineries. It has been a characteristic of the industry that few out- 
side shipments have been carried. Representatives of the refinery or 
an associated purchasing company secured title to the crude oil in the 
field prior to its entry into the pipeline system. 

In 1931, according to the report of the House Interstate and Foreign 
Commerce Committee, more than 60 percent of the integrated com- 
panies carried no outside oil in their gathering lines, and about 30 
percent carried no outside oil in their trunk lines. There were but 
129 outside shippers over all pipelines, with 5.1 percent of the gathering 
lines and 10 percent of the trunk lines carrying over 50 percent of the 
outside oil.® 

According to the TNEC investigation, for the period 1929-38, out- 
side shippers owned less than 10 percent of the crude oil, and less than 
20 percent of the gasoline transported by pipelines.® 

Ithough there has been a slight increase in outside shipments over 
— since World War II, most of the shipments continue to be 
y members of the pipeline owners’ corporate family. In his _ 
tember 1, 1957, report to Congress, the Attorney General found little 
oil was transported for outsiders. He stated: 


Because of the characteristics of pipeline transportation, 
there is little shipment for the account of independent pro- 
ducers seeking to sell crude at a destination within a refining 
area. Almost universally, save for a few instances of broker 
pos, oil is transmitted through a trunk pipeline only 

y a refinery purchaser.’ 


Mr. J. L. Burke, president of Service Pipe Line Co., remarked 
upon the postwar increase in the amount of outside use of the major 
companies’ i ag when he testified at the hearings. He noted that 
Service Pipe Line, a wholly owned subsidiary of Standard Oil Com- 
pany of Indiana and the largest United States pipeline system, ex- 
tended through 15 States and served a total of 73 refineries, only 11 
of which were owned by Indiana Standard or its affiliates. In this 
connection he stated: 


We are intensively engaged in soliciting additional move- 
ments from anyone we are in a position to serve, in active 
competition with other pipeline common carriers. Whatever 
may have been the situation more than a quarter of a century 
ago, for some time now there has been and exists today a very 
real rivalry for the transportation of crude oil for the inde- 
pendent refiners. 


*NPN Factbook, 1957, p. 165. 
5H, Rept. No. 2192, 72d Cong., 24 sess. (1983)), p. LXIII. Cited in Wolbert, American 
Pipelines, 1951, p. 43. 
TNEC Hearings, pp. 7724, 7728, 8115-8118. 
of the Attorney General pursuant to the Interstate Ofl Compact, Septem- 
ri, » dD. 
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These facts as to our company portray a somewhat different 
picture of our common-carrier operations than is generally 
understood. The fact is that the entire pipeline business has 
changed immensely in the past 25 years. 

* * * * 


Every refinery in the Nation, other than those built ex- 
ressly to be supplied by water or local production, is served 
y one or more pipelines today. The independent refiner 

ordinarily has a choice of pipeline routes and crude-oil 
sources.® 


The statistics submitted by Service Pipe Line which set forth its 
transportation services show the growth in outside shipments since 
1941.° These statistics indicate that in 1941 the pipeline had one out- 
side shipper for which it carried 1,930,507 bartels, This amounted to 
2.5 percent of the total of 70,580,026 barrels transported in that year. 
In 1954, Service Pipe Line had 13 outside shippers, for which it 
carried 7,943,440 barrels. This amounted to 4.7 percent of the total 
169,236,839 barrels transported. In 1955, there were 19 outside ship- 
pers which sent a total of 10,764,835 barrels over the pipeline. With 
a total of 176,462,383 barrels shipped, this amounted to 6.1 percent. 
In 1956, there were 24 outsiders and their shipments amounted to’ 
12,346,026 barrels. This was 6.2 percent of the total of 199,233,697 
barrels transported. 

To the extent that Service Pipe Line’s experience is typical of 
the industry, these figures indicate that there has been a gradual 
growth in the number of outside companies that use the crude oil 
trunk lines. The figures also indicate that the vast majority of the 
crude oil going through the American pipeline system remains for the 
account of an affiliated company. The percentage of outside ship- 
ments still remains substantially lower than is normally associated 
with common carriage transportation. 


INDUSTRY CONTROL THROUGH PIPELINES 


The structure of the petroleum industry makes the relatively large 
numbers of crude oil producers and retail outlets dependent upon 
the few companies that own the oil pipelines for access to refineries or 
for supplies of products. This reliance upon the pipelines creates a 
situation wherein the parties who are able to control the enim 
are in a position to control both the producing and marketing branches 
of the petroleum industry. 

From the earliest days of petroleum operations and the creation 
of the Standard Oil Trust, control over the means of transportation in 
the industry has been used as the most effective method for dominating 
the United States petroleum business, The history of the oil industry, 
from the standpoint of monopolization and restraints on trade, essen- 
tially consists of a recital of the efforts to assure equal treatment in, 
and equal access to, transportation. 

If pipelines operate as private carriers and plant facilities, their 
owners have the means to prevent independent producers from enjoy- 


ing a competitive market in which to sell their crude oil. In order to. 


* Hearings, 1134, 1136. 


* Hearings, p. 1164. 


4, 
i 


ex- 
red 


ner 
oil 


orth its 
S since 
ne out- 
nted to 
year, 
hich it 
e total 
e ship- 
With 


ercent. 


ited to’ 


233,697 


ical of 
radual 
ide oil 
of the 
for the 
» ship- 
lated 


‘large 
upon 
ries or 
ates a 
velines 
inches 


eation 
ion in 
rating 
ustry, 
essen- 


nt in, 


their 
njoy- 
der to. 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 125 


obtain transportation for his crude oil, the producer is required to sell 
his oil to a company with access to the pipeline. This normally would 
be the i eae owner. Control of the crude oil pipelines makes it 
possible for the pipeline owners to discriminate against independent 
roducers of crude oil and to force them to sell on the buyer’s terms. 
t also makes it possible for the pipeline owners to discriminate against 
independent refiners and to deprive them of access to sources of supply. 
Control of crude oil pipelines was a major instrument of the Stand- 
ard Oil Trust. Through a series of acquisitions and corporate mergers, 
Standard Oil Co. by 1906 had acquired nearly all of the oil pipelines 
then in existence. Ownership of these lines gave Standard mastery 
of the only practicable oil transportation between the oil fields east 
of California and the Atlantic Ocean. Though these lines Standard 
carried the greater portion of the oil moving between these points. 
In the Pipe Line cases *® the Supreme Court described the effect of 
Standard Oil’s pipeline monopoly as follows: 


Availing itself of its monopoly of the means of transporta- 
tion the Standard Oil Co. refused through its subordinates 
to carry any oil unless the same was sold to it or to them and 
through them to it on terms more or less dictated by itself. 
In this way it made itself master of the fields without the 
necessity of owning them and carried across half the con- 
tinent a great subject of international commerce coming from 
many owners but, by the duress of which the Standard Oil Co. 
was master, carrying it all as its own. 


The Standard Oil monopoly was dissolved after the Supreme Court 
held on May 15, 1911, that it violated the Sherman Act. In the 
dissolution 12 pipeline systems were divorced from the Standard Oil 
Company, New Jersey. Today only one of the original so-called 
Rockefeller pipelines, the Buckeye Pipe Line Co., operates as a com- 
mon carrier. Smal] Pennsylvania refiners own ade control the four 
other pipelines that continue to exist.” 

Today, pipeline ownership is an overriding advantage in the con- 
trol of oil that has been produced. In his September 1, 1957, report 
to the Congress under the Interstate Oil Compact, the Attorney 
General stated : 


Companies which have a pipeline into a producing area 
enjoy a decided advantage in purchasing oil from the indi- 
vidual producers.. In times of, a strong demand for crude, 
this advantage becomes decisive. 

Any company which purchases from a particular area in 
which it has no pipeline must either transport the crude 
through some other company’s pipeline or must purchase the 
crude from some other company which has brought it out of 
the area. The latter course has the disadvantage that the 
selling company may stop the sales at will. The first course 
is disadvantageous in two ways: ) the producers, being 
interested in a dependable outlet for their crude, will nat- 
urally deal first with a purchaser who has made a substantial 


234 548, 559 (1914). 

4 United States v. Standard Oil Company of New Jersey, 221 U. 8. 1. 

all — cot No. 1147, 85th Cong., 1st sess., Petroleum—Antitrust Laws and Policies, 
August 27, 1957, p. 27. 
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investment in the area, thereby leaving the purchaser with 
no pipeline in a poor bargaining position ; (2) the purchaser 
with no pipeline is subject to having his shipments reduced 
by the transporting pipeline whenever its total crude runs 
exceed its capacity. 

The strength of the purchasing power of a pipeline is 
summed up in an interoffice memorandum of the Atlantic 
Refining Co. in the following language: “Ownership of a 
pipeline outlet from a producing region is second only to 
ownership of proven and developed acreage as a means of 
assuring a supply of crude * * *.”* 


Eugene V. Rostow, in his 1948 study of the oil industry, commented 
on the advantages of pipeline ownership. In a discussion of the in- 
effectiveness of rate control, Mr. Rostow stated : 


For the basic fact is that today as in the time of the original 
Pipe Line cases in 1914, the pipelines in the petroleum in- 
dustry do not exist to make money by transporting oil. They 
exist to transport oil already owned by the carrier major 
company, and their rate structure is designed to persuade 
the independent producer of oil to sell his product in the 
oilfields, at prices dominated by the major company, or the 
few major companies owning the pipeline or lines in that 
field. e pipeline rates are such as to discourage the seller 
from paying the costs of carriage on his oi] in order to reach 
a wider market in the refinery area.** 


Despite the dissolution of the Standard Oil Trust, control of pipe- 
line transportation continued to be a major factor in the growth of 
the petroleum industry. Pipeline ownership had a substantial role 
in the locations of refineries and access to the major consuming mar- 
kets. The companies that owned the pipelines were the companies 
that came to dominate the industry. 

By the time of the hearing of the Temporary National Economic 
Committee in 1939, pipeline ownership had become concentrated into 
the hands of a few large integrated companies. The TNEC hearings 
disclosed that 20 integrated major companies owned or controlled 71.8 
percent of all crude oil pipelines in the United States, 89 percent of 
the crude oil trunk pipeline mileage, and 96.1 percent of the products 
pipeline mileage.** 

Concentration of pipeline transportation facilities in the hands of 
the 20 major integrated oil companies has continued to the present. 
The ar cakes 3 chart shows that of the 152,120 miles of crude oil lines 
in the United States 107,609 miles, or 70.7 percent, is owned or con- 
trolled by the 20 major companies. Of the 36,420 miles of product 
pipelines in the United States, the 20 major oil companies own or 
control 34,858 miles, which amounts to 95.7 percent. 


% Second Report of the Attorney General under th he I - 

0. or ndustry, p. 

%TNEC Hearings, pp. T1038 and $782 - cited by Walbert, American Pipe Lines, 1951, p. 9. 
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. Control of oil pipelines in United States* 
. Major oil Pipeline mileage 
Pipeline company or system companies - Total 
with which 
liated* Crude | Products 

Pipe Line 1, 288 
Arkansas Pipeline Corp. 612 
Atlantic Pipe Line Co... 912 | 3,208 
Badger Pipe Line Co_.........-..--.2--..-.----- 2 266 266 
Bayou Pipe Line 305 305 
Cities Service Pipe Line Co-.........2.......-..-22.-222+-22-- 93 977 
Continental Pipe Line Co.-...----.-................-.......-. 116 2, 782 
Detroit Southern Pipe Line Co--.--................-.---.---.. 85 <5 
Evangeline Pipe Line System..........-.-...-...---.-..---.. 189 189 


$32 
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----------| 5,433] 6,433 
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of |) 1, 153 109 
302 1, 321 
Socony Mobil Oil Co. (pipeline department)_................| I-.---..-.- 128 506 
C Standard Oil Co. (Indiana) product 2,420 
102 
m- Sun Pipe Line Co. of Illinois. 
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Controt of oil pipelines in United States *—Continued 


Major oil Pipeline mileage 
Pipeline company or system companies Total 
with which 
affiliated* Crude | Products 
Union Oi) Co. of California. 919 171 1,090 
West Texas Gulf Pipe Line 2, 4, 8, 16, 17. 577 
Wolverine Pipe Line Co. 298 298 
Wood River Oil & Refining Co_- 67 67 
All others... 44,511 1,562 | 46,078 
Percentage controlled by 20 major oil companies..............|-....---.-.--- 70.7 95. 7 at 
1 As of Dec. 31, 1956. 
*Major oil companies identified in this column are as follows: 
1. The Atlantic Refining Company 11. Socony Mobil Oil Company, Inc. 
2. Cities Service Company 12. Standard Oil Company of California 
3. Continental Oil Company 13. Standard Oil Company (Indiana) 
4. Gulf Oil Corporation 14, Standard Oil Company (Kentucky) 
6. Mission (Getty) Interests 15. Standard Oil Company (New Jersey) 
6. Ohio Oil Company 16. Standard Oil Company (Ohio) 
7. Phillips Petroleum Company 17. Sun Oil Sieg ge! 
8. Pure Oil Company 18. Sunray-Mid Continent Oil Company 
f9. Shell Oil Company 19. The Texas Company 
10. Sinclair Oil Corporation 20. Union Oil Company of California 
**Bureau of Mines, 


Sources: Hearings pp. 64 to 71, 127 et seq., 951 to 955 and 1,181 to 1,186. Bureau of Mines Circular No. 
7769. Moody’s Industrials, 1957. 


ATTEMPTS TO CONTROL PIPELINE ABUSES 


From the very beginning of pipeline operations abuse of powers 
and predatory actions by the pipeline owners resulted in ee 
throughout the petroleum industry. Those conditions resulted in de- 
mands to correct the evils by enacting legislation that would assure 
equal treatment among shippers. To this end Congress, in 1906, 
amended the Interstate Commerce Act by declaring oil pipelines to be 
common carriers subject to its provisions.’ This amendment, called 
the oe Fae 4 Act, amended section 1 of the Interstate Commerce Act 
to 


. 


The provisions of this Act shall apply to any corporation 
or any person or persons engaged in the transportation of oil 
or other Seasipetian except water and except natural or 
artificial gas, by means of pipelines, or partly by pipelines 
and partly by railroad, or partly by Ppa and partly 
by water, who shall be considered and held to be common 
carriers within the meaning and purpose of this Act.’” 


In its consideration of the constitutionality of this Act the Supreme 
Court recognized the dependency of the producers upon the pipeline 


1634 Stat. 584. 

17 The Transportation Act of 1920 amended section 1 to read as follows: 

“The provisions of this pert shall apply to common carriers engaged in * * * (b) the 
transportation of oil or other commodity, except water and except natural or artificial 
gas, by pipeline, or partly My, pipeline and partly by railroad or by water * * *” and 
paragraph 3 (a) to read: “The term ‘common carrier’ as used in this part shall include 
all pipeline companies * * * 49 U.S.C. 1. 
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for market access. The Court acknowledged the common-carrier char- 
acteristics inherent in the relationship, even though technically the 
producers did not use the pipeline because they had been forced to 
relinquish title to the oil prior to the start of the transportation. In 
this connection the Supreme Court stated : 


But, as we already have intimated, those lines that we are 
considering are common carriers now in everything but form. 
They carry atk a8 Be oil to a market, although they compel 
outsiders to sell it before taking it into their pipes.** 


By at, eT that oil pipelines were common carriers in law as 
well as in fact, Congress attempted to assure that their services would 
become available to independent, or outside, _ rs without discrimi- 
nation. As common carriers, pipelines would have the duty to pro- 
vide and to furnish transportation upon reasonable request, and to 
establish connections with other carriers in order that reasonable 
through service would be available. Pipelines would become subject 
to the requirement to establish just and reasonable rates and to op- 
erate under reasonable rules and regulations. They would be pro- 


‘hibited from engaging in unjust discriminations and unreasonable 


preferences. Their operations would become subject to the regula- 
tion of the Interstate Commerce Commission. Their rates, regula- 
tions, and pooling arrangements would be subject to ICC control. 
In short, the Hepburn Act envisaged pipelines as the servants;of the 
entire industry. Its intent was to eliminate their use as a predatory 
weapon that gave their owners an unfair advantage over the rest of 
the 

One of the most important reasons for the Hepburn Act was that 
it would make the anti-rebate provisions of the Interstate Commerce 
Act applicable to pipeline operations. Since 1887, the Interstate Com- 
merce Act had prohibited any common carrier from giving a special 
rate by means of rebates or drawbacks. Section 2 of the February 4, 
1887, act stated : | 


If any common carrier * * * shall, directly or indirectly, 
by any special rate, rebate, drawback, or other device, charge, 
demand, collect, or receive from any person or persons a 
greater or less compensation for any service rendered, or to 
be rendered * * * than it charges, demands, collects, or re- 
ceives from any other person or persons for doing for him 
or them a like and contemporaneous service * * * under sub- 
stantially similar circumstances and conditions, such common 
carrier’ shall be deemed guilty of unjust discrimination, 


which is hereby prohibited and declared to be unlawful." 


_Despite this prohibition, rebates from railroad carriers to favored 
oil companies resulted in severe hardship and economic dislocations in 
the petroleum industry. The rebate device had been employed with 
such frequency in the oil industry, and in other industries, that Con- 
gress in 1903.enacted special legisaltion to curb the practice. 

This legislation, called the Elkins Act, specifically made the grant 


18 The bet Cases, 234 U. S. 548, 561 (1914). 
#49 U.S. C. 2, 24 Stat. 379. 


2 

| 

ular No. 

owers 

in de- 

ssure 

1906, 

to be 

called 

e Act 

n 4 

Ss 

include 


130 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


of a rebate a misdemeanor, subject to substantial fines. The Elkins 
Act.is as follows: 


* * * and it shall be unlawful for any person, persons, or 
corporation to offer, grant, or give or to solicit, accept, or 
receive any rebate, concession, or discrimination in respect of 
the transportation of any property in interstate or foreign 
commerce by any common carrier * * * whereby any such 

roperty shall by any device whatever be transported at a 
fees rate than that named in the tariffs published and filed by 
such carrier, as is required by said Act to regulate commerce 
and the Acts amendatory thereto, or whereby any other ad- 
vantage is given or discrimination is practiced. Every per 
son or corporation who shall offer, grant, or give or solicit, 
accept or receive any such rebates, concession, or discrimina- 
tion shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be punished by a fine of not less than 
$1,000 nor more than $20,000.” 


Section 3 of the Elkins Act was further amended in 1906 in the 
Hepburn Act to declare that any shipper who by any means or device | 
receives or accepts from a common carrier any rebate or offset against 
the regular charges for transportation shall— 


* * * forfeit to the United States a sum of money three 
times the amount of money so received or accepted and three 
times the value of any other consideration so received or 
accepted * * * 

; The Attorney General was authorized to institute— 

fn * * * in any court of the United States of competent juris- 
Ps diction, a civil action to collect the said sum or sums so for- 
feited * * * and the amount recovered shall be three times 
the total amount of money or three times the total value of 
such consideration, so received or accepted, or both, as the 
case may be,” 

One of the first court actions to interpret the Elkins Act was United 
States v. Standard Oil Co. of Indiana” In his opinion Judge Landis 
recited the history of secret rebates which necessitated enactment of 
the Elkins Act. 

He noted that the objective of the Elkins Act was to eliminate the 
overwhelming competitive advantage afforded by the rate conces- 
sions. The rebate was recognized as a device used to drive competi- 

: tors from the industry and to secure control of the entire industry. 
- In his opinion Judge Landis vividly described the effects on Standard 
7 Oil’s competitors and the industry: 

It is the defendant’s — that its offense was wholly 
technical ; that nobody has been injured, because there was no 
other shipper of oil; and that, therefore, the punishment, 

if any, should be a modest fine. This impresses the court as 


* 32 Stat. 847, February 19, 1903 ; 49 U. S. C. 41. 
Ibid. p. 320. 
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a peculiar argument. It is novel indeed for a convicted de- 
fendant to urge the complete triumph of a dishonest course 
as a reason why such course should go unpunished. Of 
course, there was no other shipper of oil, nor could there be 
so long as by a secret arrangement the property of the Stand- 
ard Oil Co. was hauled by ee common carriers for one- 
third of what anybody else would have to pay. It requires no 
very great wisdom to understand that if other men of capital 
genius, and integrity should embark in the oil business, an 
themselves of all the facilities known to the trade, the 
methods unveiled in this proceeding would force them out. 
The only way for them to stay in the oil business would be for 
them to adopt the practice of this defendant, and procure 
the great public power of railway companies to be secretly 
perverted in their interest. Under no other possible theory 
could they hope to survive. Nor is this the only injury.” - 


The acceptance of rebates had effect outside the ry pany a 


a collateral moral impact. In this connection Judge Landis said: 


To the extent that the Standard Oil Co. has not paid what 
the law required it should pay, the shippers of other kinds 
of property have had to bear the burden. To the rate which 
it would be fair for the railway company to charge for the 
transportation of products of the farm and factory has been 
added what the Standard Oil Co. did not pay for the trans- 
portation of its pom. And herein lies not the least 
vicious element of such a system. In addition to this is the 
question of common honesty among men, which ought not 
to be altogether ignored in business even in this day. The 
conception and execution of such a commercial policy neces- 
sarily involves the contamination of subordinate officers or 
employees, even looking to the time when testimony will be 
required for the protection of the revenues of the offender 
from the exactions of the law for its violation. We might as 
well look at this situation squarely. The men who thus 
deliberately violate this law wound society more deeply than 
ms he who counterfeits the coin or steals letters from the 
mail.” 


Although the Government was unsuccessful in its Elkins Act case 
against Standard Oil Company of Indiana,” over the years the broad 
sweep of the Elkins Act has been clarified and sustained. In prin- 
ciple, the objective announced by Congress in enacting the Elkins 
Act has been achieved in railroad transportation. 


% Ibid. p. 319. 

% Ibid. p. 319. 

% On epee), Judge Landis’ decision was reversed. The court of appeals found that 
evidence had been erroneously excluded which was needed to show whether the shipper 
had knowledge of the lawful rate from which the concession was made; that it was 
improper to measure damages as if each carload shipment was a separate offense ; and that 
it was an abuse of discretion to impose the maximum fine of $29,240,000 upon the defend- 
ant, Standard Oil Company of Indiana, when the record did not ng mee Fao a offenses 
by the defendant nor establish sufficient relationship between Standard Company of 
padians, sng aon Oil Company of New Jersey (164 Fed. 376 (1908), cert. denied, 

On Saar all counts against Standard Oil Company of Indiana were dismissed (170 
Fed. 988 (1909) ). 


33261—59——_10 
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In its report, the House Interstate and Foreign Commerce Com- 
mittee described the Elkins Act objective as follows: 


* * * the legislation proposed by the Elkins bill, together 
with the present interstate commerce law, covers about all the 
ways that thought or language can devise or describe to pre- 
vent the granting of discriminations in favor of one shipper 
as against another * * ** 


The Supreme Court has stated that the Elkins Act seeks to reach 
all means and methods by which an unlawful preference or discrimina- 
tion can be made. 

In the Armour case the Court stated: 


The Elkins Act proceeded upon broad lines and was evidently 
intended to effect both the purpose of Congress to require that 
all shippers should be treated alike, and that the only rate 
charged to any shipper for the same service under the same 
conditions should be the one established, published and posted 
as required by law. It is not so much the particular ca 
which or the motive for which this purpose was accomplished, 
but the intention was to prohibit any and all means that might 
be resorted to to obtain or receive concessions or rebates from 
the fixed rates, duly posted and published.* [Emphasis 
supplied. 


The reach of the Elkins Act has been realized through pragmatic 
construction of the word “device” as that term appears in the act. In 
this regard the Supreme Court has stated : 


And we find the word “device” disassociated from any such 
words as “fraudulent conduct, scheme or contrivance,” but the 
act seeks to reach all means and methods by which the unlaw- 
ful preference of rebate, concession or discrimination is of- 
fered, granted, given or received. * * * A device need not be 
necessarily fraudulent; the term includes anything which is 
a plan or contrivance.* [Emphasis supplied. ] 


Adaptability to the napecwnasie of changing circumstances, and 
capacity to grow with the needs of commercial practice has been 
afirmed. In 1911, the Court pointed out in United States v. Hocking 
Valley Railway Company: 


Of course, it is not practicable for Congress to set a limit 
on human ingenuity in the devising of schemes obnoxious to 
the act to regulate commerce by attempting a description of 
all possible methods. The act accomplishes its end by di- 
rectly and unmistakably condemning results, wherefore every 
devisable plan to produce the objectionable conditions is un- 
der its ban. Surely. our jurisprudence is not so inept and 
feeble that a statute exhibiting a definite purpose to meet pal- 
pable mischiefs must be construed so narrowly as to oblige 
Congress from time to time to amend it that its provisions may 
be kept, at the best, only in the immediate rear of a procession 
of new methods born of the fertility of human invention and 


*? House Report 3765, 57th Cong.. 24 sess., p. 6. 
% Armour Packing Company v. United States (209 U.S. 56, 71, 72 (1908)). 


= 
ws 


y CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 133 


 Com- designed to circumvent that legislative will which it attempts 
by each amplifying amendment to express.” 
her - The Elkins Act and the Hepburn Act, however, did not bring 
the about equality among pipeline users or eliminate the advantages 
re- enjoyed by the major companies that owned the pipelines. In the 
per first place, in the pipeline industry, rates Pants by the shipper-owners, 
eeping transaction insofar 


the principal users, represent a mere boo 
as their costs are concerned. Accordingly, to the extent that pipeline 
rimina- tariffs exceed costs, the outside shipper who uses the lines is at a 
competitive disadvantage. Until pipeline tariffs become “cost rates,” 
-or until pipelines are prohibited from serving their owners, the major 
companies will continue to realize a competitive advantage over out- 


tly side shippers to the extent that tariffs exceed costs. Shipper-owners 
Lat necessarily ship at cost whether the line is operated as a department 
ate or as a wholly owned subsidiary corporation. Outside shippers, 
ws however, must pay the tariff rate.*° 

= The shipper-owner’s advantage is not limited to the differential 
h ‘between the cost and the tariff rate. The shipper-owner, in addition, 
¥ receives a profit from the tariffs paid by his competitor for use of 

the pipeline. 
mn PIPELINE DIVIDENDS 


Until 1940 pipeline rates generally tended to match the existing 
ymatic rail rates.**. Since the costs of pipaling transportation are generally 
t. much lower than the costs of other modes of transporation, these 

rates were unreasonably high and profits, as reflected in dividends, 
were enormous. 


Since 1940 substantial reductions have been made in pipeline tariff 
~ rates. Due to a number of factors, which will be discussed below 
.. in detail, pipeline profits continue to be inordinate, notwithstanding 
" these rate reductions. The reductions in tariffs, of course, do not 
. equalize the position of the outside shipper to that of the shipper- 


owner. The shipper-owner still has the advantage of the payment 
-of dividends, on profits that are derived from transportation payments 
, and made by the outsider. 

been In 1940, the ICC found that many of the pipelines then in existence 
cking had paid out in dividends the capital that had been invested in them. 
The following chart shows, for typical pipelines owned by large oil 


t companies and one independent carrier riper fy Pipe Line Co.), 

> the investment, depreciation, and dividends paid during the period 

f January 1, 1929, to June 30, 1938: 

y Carrier Investment Accrued de- | Dividends 

preciation 

Atlantic Pipe Line Co.. ...-| $19, 278, 444 26 | $12, 841, 666.14 | $30,925, 000 

> Buckeye Pipe Line Co... .. e 19, 926, 868.55 | 12, 681, 032. 43 6, 950, 000 
I eel 101, 274, 008.05 | 46,391, 277.97 138, 250, 000 

Illinois Pipe Line Co-..- 38, 711,114.08 | 26,029, 570.44 38, 600, 000 

-Sheli:Pipe Line Corp... 55, 806, 806.48 | 27, 593, 517. 43 101, 450, 000 
Stanolind Pipe Line Co.....-.-.---.-.-------------------- 90, 767, 740.06 | 54, 234, 275.35 |. 111,041, 63 2 

| 


Note that in addition to the dividends, the accrued depreciations in- some instances 
have almost matched the investments.™ 


#194 Fed. 23, 251 (1911), aff'd. ; 210 Fed. 735 (1914), cert. denied ; 234 U. S. 757 (1914). 
*® Wolbert, American Pipe Lines, p. 52. 

See ICC analysis of its rate proceedings, 527-530. 

® Reduced Pipe Line Rates and Gathering Charges, 243 L. C. C. 115, 131 (1940). 
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The TNEC investigation in 1939 examined in detail the amount of 
dividends paid by pipelines to their shipper-owners. During the 
hearings members of the Federal Trade Commission and representa- 
tives of the Department of Justice were of the opinion that payment by 
a pipeline company to its shipper-owner of any part of the difference 
between the cost of the transportation and the tariff rate would con- 
stitute an illegal rebate.** The TNEC monograph on the petroleum 
industry noted the size of pipeline dividend payments as follows: 


Some measure of the dividends paid may be seen by compar- 
ing the dividends declared with capital stock. hoe 1929 
through 1937 the average ratio of dividends declared to capital 
stock was 33.2 percent. At this rate the pipelines soon pay 
for themselves. Only one pipeline ever became bankrupt.” 


In his 1940 apanee of the legality under the Elkins Act of dividend 
payments by pipelines to their shipper-owners, Forrest R. Black came 
to the conclusion that such dividends, even though legal in and of 
themselves, in appropriate circumstances could constitute an unlawful 
pi violates the terms of the Elkins Act. In this connection 


We have seen how the New Haven case establishes the prop- 
osition that a carrier may not evade the prohibitions against 
rebating by a dealer in a commodity which ans. 

rts, even though there is no express statutory prohibition 
a ainst this sort of dealer-shipper relationship as such. So 

e legality of the following 1 ious devices, considered 
separately, is unquestioned: (a) Stock ownership of the pipe- 
line company by the major oil producing companies, (6) with 
its alleged insulation of liability by virtue of the creation of a 
separate corporate entity and (c} the right of the directors of 
the pipeline company to declare dividends out of profits. But 
when the devices of stockownership, corporate entity and the 
“kickback” in the form of dividends are parts of a plan 
whereby the owner of the pipelines = ge penne to ship at cost, 
while all others must pay the published transportation rate, 
then we have a continuing violation of the “rebate-device’ 
sections of the Elkins Act which is inherent in the very nature 
of the pipeline set-up.* 

It is now clear that the permet of dividends by a carrier may be an 
unlawful rebate under the Elkins Act.** 

On September 30, 1940, the Antitrust Division commenced a com- 
prehensive program to eliminate trade restraints throughout the entire 
petroleum industry. One phase of the Department’s antitrust pro- 

m in the oil industry was concerned with an alleged conspiracy in 

e transportation branch of the industry to rebate to the shipper- 

owners in the form of dividends a substantial part of the revenue from 


33 TNEC Hearings, pp. 7208, 7283, 7256-7262, and 8166-8168. 
or UMBC, Monograp No. 89, Roy C. Cook, Control of the Petroleum Industry by Major 
‘ompanies, p. le 
% Oil Pipe Tine Divorcement, Cornell Law Quarterly, June 1940, p. 521. 
% Ohio Tank Car Co. Vv. Keith Railway Equipment Co., 148 F. 24 4 (1945), cert. denied, 
826 U. S. 780 (1945). 
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pipeline operations.** To supplement the allegations in the antitrust 
case, the Department of Justice filed three separate actions involving 
alleged violations of the Elkins Act.** Each of these supplementary 
actions charged that the payment of dividends by the pipeline to its 
shipper-owner constituted a rebate. 

In his press release of September 30, 1940, the Attorney General 
described this phase of the Department’s oil industry program as 
follows : 


The major oil companies own the capital stock of the pipe- 
line companies, pay the published tariff rates and receive 
refunds from road rates under the guise of dividends on the 
stock. During the year 1939, the net earnings of the Phillips 
Pipeline Co. amounted to 49 percent of transportation reve- 
nues; the Great Lakes Pipeline Co., 49.5 percent; and the 
Stanolind Pipeline Co., 36 percent. These earnings are paid 
back in form of dividends to the major oil companies which 
ship the oil, thus giving the major oil company shippers a 
tremendous advantage over their independent competitors.” 


The amount of dividends paid to the shipper-owners is set forth 
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in detail in the Government’s complaints. In 1934, Phillips Pipeline 


Co. had paid dividends to Phillips Petroleuem Co. that were equiva- 
lent to 79.85 percent of its total transportation revenues for that year. 
Phillips Pipe Line, for the years 1934 to 1939, inclusive, paid an 
average of 38.14 percent of its transportation revenues to its shipper- 


‘owner. *° 


During the period 1934 to 1937, both inclusive, Phillips Petroleum 
Co. received from its pipeline approximately $10,850,000 as dividends 
on $25,000 par value of capital stock, equal to an average annual 
return of 6,200 percent on such capital stock for which it had paid 
$25,000 cash. During 1938 and 1939, Phillips Petroleum received 
$8,070,000 in the form of dividends on capital stock valued at $4,525,- 
000, equal to an average annual return of 89 percent. 

Great Lakes Pi Line, during the period 1932-39 inclusive, paid 
an average of 49.4% | percent of its total transportation revenues to the 
9 oil companies that jointly owned it. From 1932 to 1939 the pipeline 
paid to its stockholding shipper-owners $34,877,138.50 as dividends 
on capital stock having an average annual value of $11,219,753.33. 
These dividend payments exceeded 34 percent aves annual rate 
of return on the paid-in price of the capital stock held by the shipper- 
owners, even during the depression years.** 

During the period 1931 to 1939 inclusive, Standard Oil Company 
of Indiana received from the Stanolind Pipe Line Co., in the form 
of dividends, 48 percent of the transportation revenues received by 
the pipeline during that period. In the 9-year period from 1931 to 
1989, Standard Oil of Indiana received from its pipeline $91,653,439 
on an average capital stock investment of $28,084,400. This amounted 
to a 36.26 percent return per year on Standard Oil Co.’s capital 
investment in its pipeline.* 


Hearin . 148. 
® Phillips Petroleum Co., Hearing, p. 156; Great Lakes Pipe Line Co., Hearings, p. 161; 


Standard Oil Co. (Indiana), Hearings, p. 166. 
* Hearings, pp. 124-125. 
“ Hearings, p. 158. 
“ Hearings, p. 164. 
© Hearings, p. 168. 
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None of the cases in the Government’s 1940 antitrust program in 
the petroleum industry came to trial. The Elkins Act cases were 
terminated by consent decree on December 23, 1941.* 

In its investigation of the consent decree the committee considered 
the amount of dividends currently being paid by some of the pipelines 
which were subject to its terms. In 1955 and 1956, notwithstanding 
the provisions of the consent decree, some pipeline defendants con- 
tinued to make dividend payments to their shipper-owners which | 
were substantial portions of their total transportation revenues in 
those years. In 1955, for example, Great Lakes Pipe Line Co. paid, 
in the form of dividends, an amount equal to 20.30 percent of its § 
transportation revenues to its shipper-owners. In 1955, Service Pipe 
Line paid Standard Oil of Indiana an amount equal to 27.68 percent 
of its total transportation revenues for that year. In 1956 Texas Pipe 
Line paid the equivalent of 47.09 percent of its total transportation 
revenues as dividends to its shipper-owner. Interstate Oil Pipe Line 
paid to its shipper-owner Standard Oil Co. (N. J.), amounts equal 
to 20.60 percent of its transportation revenues in 1955, and 19.33 per- 
cent of its transportation revenues in 1956. The following table sets 
forth the ratio of dividend payments to transportation revenues for se- 
lected pipelines which are defendants in the pipeline consent decree; 


1955 1956 


Divi- Divi- 


dends dends 
Transpor- Dividends | paidasa| Transpor- Dividends | paid asa 
tation paid 2 percent tation paid? percent 
revenues ! of trans- | revenues! of trans- & 
portation portation 


revenues revenues 


Texas Pipe Line $38, 214,042 | $18,000, 000 47.0 
Great Lakes Pipe Line Co.| 36, 520, 233 $7, 410, 042 20. 30 37, 973, 129 7, 410, 042 19, 
Tidal Pipe Line Co___.._- 670, 731 50, 000 7.60 677, 884 50, 000 7.3 
Sun Pipe Line Co__.....- 14, 894, 746 229, 831 
Service Pipe Line Co-_---- 56, 175, 141 15, 559, 051 27. 68 60, 071, 300 13, 441, 065 22.36 
Interstate Oil Pipe Line 

Co . 19, 583, 831 4, 040, 200 20. 61 20, 892, 500 4, 040, 200 19.3 


1 Tables, hearings, p. 115. 

* Tables, hearings, p. 338, 

The committee’s investigation also showed that, notwithstanding 
the provisions of the pipeline consent decree, recent dividend pay- 
ments by some pipelines approximated the 1940 annual rates of return 
on the shipper-owners’ pipeline capital stock investments. Service 
Pipe Line, for example, in each of the years 1952 through 1956, in- 
clusive, pee dividends to Standard Oil Company of Indiana whi 
exceeded 30 percent of the shipper-owner’s capital stock investment. 
In 1955 Service Pipe Line paid dividends which amounted to a 478 
percent of Standard Oil Co.’s capital stock investment. In the 
period 1952 through 1956, the Great Lakes Pipe Line Co. each year 
paid its shipper-owners at least 100 percent return of their stock 
investment, and in 1954, 1955, and 1956, paid dividends each year 
which amounted to a 300-percent return on the shipper-owner’s 
capital stock investment.“ 


#@ United States v. Atlantic Refining Company, et al., Civil No. 14060, District of Colum- 
bia, hearings, p. 1 
“ See charts, Hearings, p. 351, et seq. 
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The current dividend payments by oil pipelines to their major 
integrated oil company owners constitute a competitive advantage 
over outsiders who also use the pipelines. This is particularly sig- 
nificant since, in the postwar area, there has been a gradual increase. 
in outside shipments on the pipelines. 

Although the problems involved in assuring equality of treatment 
between shipper-owners and outside users of att wiper tee have plagued 
the petroleum industry from the very beginning of public regulation 
of oil transportation, these statistics make it clear that the solution 
as yet has not been found. Despite the specific provisions of the 
Elkins Act in 1903 to prohibit Ot nebate devices, and the provision 
of the Hepburn Act in 1906 to make all interstate oil pipelines com- 
mon carriers, transportation in the oil industry in 1958 continued to 
be discriminatory and to be susceptible for use as an instrument to 
monopolize the petroleum industry. 

Dissolution of the Standard Oil Co. monopoly in 1911, with the 
severance of Standard Oil’s control of the Nation’s oil pipeline system, 
and the Attorney General’s abortive 1940 antitrust program, has 
failed to eliminate the inequalities among the users of oil pipelines. 
The ownership of these oil pipelines in 1958 continues to afford their 
major integrated owners substantial advantages over the other seg- 
ments of the petroleum industry. 


2. Tue 1940 Antitrust Program IN THE Perroteum InpusTRY 


The oil pipeline consent decree, entered on December 23, 1941, was 
a settlement of a comprehensive antitrust program started by the At- 
torney General on September 30, 1940, to eliminate trade restraints 
in the petroleum industry. This consent decree deals only with cer- 
tain phases of oil pipeline transportation matters and it contains no 
antitrust relief. It contains nevertheless, the only relief that the 
Department of Justice obtained in its 1940 antitrust program, which 
involved numerous allegedly unlawful practices throughoout the entire 
petroleum industry. 

The Attorney General’s industrywide program envisaged correction 
in a single investigation of all of the restraints which affect the dis- 
tribution of petroleum products, from extraction of the raw material 
to its delivery to the consumer. This program, the Department of 
Justice announced, would 


* * * eventually present to the Supreme Court of the United 
States for final decision all of the issues with respect to the 
reasonableness of the present vast combinations in the pro- 
duction, transportation, refining, and distribution of petro- 
leum products. 


Essentially, in its antitrust program, the Department of Justice 
challenged the legality of the system of industry operations conducted 
by 22 major oil companies. These companies, through their domina- 
tion of all phases of the industry, allegedly had created a combination 
which led to the identical policies with respect to price and to the 
of free and independent enterprise. 

_ This system not only resulted in unlawful restraints on the o 
tions of various elements in the industry itself, it also directly and ad- 


Hearings, p. 124. 
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versely affected the ing public. Consumer interest in the anti- 
trust program was described by the Attorney General as follows: — 

1. Consumers were he a wasteful and uneconomic distribution 
of gasoline, fuel oils, lubricants, and kerosene ; , 

2. Competing enterprise was eliminated and opportunity for new 
enterprise and capital to enter the industry was destroyed ; 

3. A small frou of individuals was established in control of the 
petroleum industry, and there was no incentive to compete among 
their companies; 

4. Consumers were deprived of an opportunity to purchase a variety 


of products; 
5. The benefits of technological improvements and resultant lower 
costs were withheld ; 


6. An uneconomic, duplicative or wasteful marketing system was 
fostered and; finally 

7. Production of oil, necessary for the safety of the Nation, was 
determined not on true conservation principles but on the principle of 
price maintenance.“ 

The 1940 oil industry antitrust program was contained in four 
cases. The principal case, United States v. American Petroleum Insti- 
tute et al., Civil ction No. 8524, District Court, D. C.,** challenged 
activities unlawful under the Sherman and Clayton Acts. This case 
was supplemented by three representative cases, United States v. 
Phillips Petroleum Company and err Pipe Line Company, Civil 
Action No. 182, District Court, Del.;“ United States v. Great Lakes 
Pipe Line Company, Civil Action No. 183, District Court, Del. ; * and 
United States vy. Standard Oil Company (Ind.), Civil Action No. 201, 
Northern District, Indiana. These cases alleged that the payment 
of dividends by pipeline companies to their shipper-owners consti- 
tated rebates which were prohibited by the provisions of the Elkins 

ct. 

THE API CASE 


The antitrust case, popularly called the Mother Hubbard case, named 
as defendants 22 major oil companies together with 379 of their 


subsidiary or affiliated companies, as well as the industry trade associa- 
tion. In the Mother Hubbard case, the complaint alleged that 22 


major integrated oil companies dominated the entire petroleum in- 
dustry.“ Their dominance was attributed to ownership or control of 


the important industry activities. The majors’ ownership or control 
in some of the industry operations was set forth as follows: 


65 percent of the known United States crude oil reserves; 
32 percent of the oil wells which produced 50 percent of the coun- 


try’s total production ; 
92 percent of the stocks of crude oil ; 


“ Hearings, p. 124. 

“ Hearings, p. 125. 

* Hearings, p. 156. 

Hearings, p. 161. 

® Hearings, p. 166. 

St Hearings, p. 128. The Atlantic Refining Co., Consolidated Oil Corp., Mid-Continent 
Petroleum Corp., Skelly Oil Co., Standard Oil Co. (Ind.), Standard Oil Co. (N. J.), The 
Texas Corp., Union Oil Co. of California, Barnsdall Oil Co., Continental Oil Co., The Ohio 
Oil Co., The Pure Oil Co., Socony-Vacuum Oil Co., Inc., The Standard Oil Co. (Ohio), Cities 
Service Co., Gulf Ofl Corp., Phillips Petroleum Co., Shell Union Oil Corp., Standard Olli 
Co. of California, Standard Oil Co. (Kentucky), Sun Oil Co., Tide Water Associated Oil Co. 
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80 percent of the crude oil storage capacity ; 
76 percent of the crude oil refining capacity ; 
88 percent of the cracking capacity ; 

75 percent of the bulk plants; and 

75 percent of the service stations. 


In addition, the American Petroleum Institute (API) complaint 
claimed that these 22 major companies produced 85 percent of the 
refined gasoline, and possessed 90 percent of the stocks of finished 
line, 92 percent of the stocks of fuel oil, and 93 percent of the stocks of 
lubricants. 

In the t rtation branch of the industry, the 22 major com- 
panies were alleged to own or control 57 percent of the crude oil 
gathering lines, 85 percent of the crude oil trunk pipelines, 87 percent 
of the deadweight tonnage of oil tankers, and 96 percent of the mileage 


of pi 

defendants in the API case were charged with unlawful at- 
tempts to monopolize and with combinations to regulate and monopo- 
lize commerce in every segment of the petroleum industry : production, 
transportation, refining, and marketing. According to the complaint, 
these combinations were effected through the instrumentality of the 
American Petroleum Institute, the industry’s trade association. 

The Institute was allegedly utilized to promote industry policies and 
programs to restrict production of crude oil and petroleum products, 
to establish and maintain sales prices for crude oil and petroleum 
products, and to manipulate prices in order to eliminate competition 
and enable the defendants to maintain their dominance in the 
industry.* 

It was charged that restraints in the production branch of the indus- 
try included joint action by the major companies to fix crude oil prices 
in purchases from independent producers. The Attorney General 
claimed, in his complaint, that uniform prices were maintained 
through an agreement among the defendants to select one company 
which would post, in each crude oil field or pool, agreed upon prices 
and that the remaining defendants then would post prices which would 

Teaders? prices in the fields where they purchased 
oil.* In sales of crude oil, the defendants allegedly followed the 
practice of selling crude oil to independent refiners at fixed 

rices “* * * which are arrived at by adding to the fixed price for 
crude oil the agreed upon published tariff rates for pipeline transpor- 
af fad axbarerity adopted rates for gathering and storing of such 
01 

Numerous restraints in petroleum marketing were spelled out in the 
Attorney General’s complaint. One allegation involved the major oil 
companies’ policy of distributing at the wholesale level only through 
controlled outlets. In it of this policy, the major oil com- 
panies allegedly had gained control of nearly all of the bulk plants 
through which petroleum products pass in interstate commerce from 
refiners to service stations. This control was alleged to have been 


obtained through exclusive dealing contracts and by forcing, through 


® Complaint API Case, par. 20. Hearings, p. 144. 
Hearings, p. 146. 
™ Hearings, p. 147. 


% Hearings, p. 147. 
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the use of unfair practices, independent refiners, jobbers, and dis- 
tributors to sell or lease their facilities to the defendants. 

Another alleged restraint involved the practice of the major, com- 
panies, in concert, to force operators of service stations to handle 
exclusively their full line of petroleum products. To this end, the 
complaint states that force was exerted by the majors, in threats to 
cancel Jeases on short notice, by the cancellation of leases and supply 
contracts, and by refusals to sell petroleum products on the exclusive 
‘price basis to operators who did not handle the majors’ full line.* 

Prices were fixed in sales of petroleum products in programs which 
allegedly were undertaken jointly for the purpose of eliminating inde- 
‘pendent, competitors, so that prices would be lowered fora period, then 
after the independent competitors had been eliminated, prices would 
‘be raised by the defendants in concert. agree- 
ments of this nature were reached at meetings held under the aus- 
-pices of the American Petroleum» Institute, its marketing committee, 
-and subcommittees.** 
. One of the price-fixing prograins spelled out in the complaint in- 
cluded the use of a price formula based upon:the price for petroleum 
products at either spot markets or other base points arbitrarily se- 
lected by the defendants... As a:result of the use of this formula the 
‘Attorney General claimed that the major companies “* * * exact 
from purchasers and consumers amounts )of money in excess of those 
‘actually expended by defendants for transportation from actual points 
of origin to purchasers’ destinations.” * 

Another alle price-fixing program undertaken by the major 
companies involved the selection of a price leader in designated areas 
of the United States for the sale of petroleum products im tank car, 
tank wagon, barrel, and gallon lots, with the rest of the industry fol- 
lowing the prices posted by the selected company in their areas. In the 
—— the price leaders and their areas were designated as fol- 
lows: 


Selected company '. States in designated area 
‘Bocony-Vacuum Oil Co., Ine__.........-....------- Maine,-New Hampshire, Vermont, Massachusetts, 
: Rhode Island, Connecticut, and New York, 
Company New Jersey. Virginia, ‘West Virginia, 
pany ew ew Jersey, Mary a, 
North Carolina, South Carolina, and the District 
of Columbia. 
The Standard Oi] Co, (Obio).........--.-----.-..-- Ohio. 
‘The Standard Oil Co. (Kentucky) Mississippi, Alabama, Georgia, and 
orida. 
Standard Oil Co. Indiana, Illinois, Michigan, Wisconsin, Missouri, 
Towa, Minnesota, ‘ansas, Nebraska, South 
Dakota, and North Dakota. A 
‘Standard Oi] Company of Louisiana............... Louisiana, Arkansas, and Tennessee. 
‘Humble Oi] & Refining Texas. ’ 
Oklahoma, New Mexico, Colorado, Utah, Wyoming, 
, Idaho, and Montana. 
‘Standard Oil Company of California.._...........- Oniitornte, Washington, . Oregon, Nevada, and 
' zona. 


_. In addition to the antitrust violations alleged to exist in the pro- 
‘duction, refining, and marketing branches of the industry, the anti- 


® Hearings, p. 149. 

* Hearings, p. 150. 

Hearings, p. 150. ‘ 
® Hearings, p. 150. 

© Chart, Hearings, p. 151. 
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trust complaint in the 1940 Department of Justice program also con- 
tained allegations of unlawful activities in oil vse ee ore The 
allegations concerned with transportation matters demonstrate the 
significance, from the standpoint of the policies of the antitrust laws, 
of the major-oil companies’ control of the Nation’s oil pipeline system. 


‘Although the transportation charges in the’ APT case involved inde- 


dent violations of the Interstate Commerce Act, and the Elkins 


‘Act amendment, it is clear that the transportation phase of the Gov- 


ernment’s oil industry program encompassed much more, Essential- 


ly, the effort of the Government in oil transportation was directed 
to removal of restraints that violated the antitrust laws, on the theory 
that control by the major oil companies of the common-carrier pipe- 


lines was a fundamental element of the major companies’ efforts to 


monopolize the oil industry. 


With respect to the transportation branch of the industry, the API 
complaint contained, allegations of unlawful activities in the use of 
railroads, motortrucks, tankers, and barges.**. In addition, the major 
oil companies were charged with jointly using their control of oil 
pipeline transportation for the purpose of compelling inedependent 
-producers to sell their oil at the well,* including concerted adoption 
of regulations to require unreasonably large tenders to the pipelines 
before transportation services would’ be rendered, and agreements 
among the major oil companies establishing uniform, noncompetitive, 
and  Vedimaie rates for oil pipeline transportation. The complaint 
stated : 


These tariff requirements are put into effect for the pur- 
pose and with the effect of reserving such pipelines as pri- 
vate carriers for the defendants * * * despite the fact that 
these crude oil trunk pipelines: have been common carriers 
by statute for many years, and these gasoline pipelines have 
been common carriers by statute since installation.* ' 


‘As a result, according to the complaint, independent producers and 
refiners were precluded from using crude oil trunk pipelines on a 
common carrier basis and from locating their refineries in large con- 
suming aea, and independent refiners and distributors were precluded 
from using gasoline pipelines on a common-carrier basis,’ 
Another’ activity’ in the operation of oil pipelines which’ was «t- 
tacked by the Attorney General in the APL complaint involved an 
alleged conspiracy to violate sections 2 and 6 of the Interstate Com- 
merce Act and section 1 of the Elkins Act.’ Pursuant to this con- 
spiracy the major oil companies ee agreed to cliarge excessive 
rates for the use of crude oil and gasoline pipelines and to receive bac 
as refunds and rebates on the rates charged to themselves.a sub- 
stantial. part of the pipeline revenues. The complaint described the 
effect of this conspiracy as follows: : 


These rebates result in crude oil and petroleum products 
being transported for defendants at less rates than those 
named in the tariffs published and filed by the pipelines and 


“ Hearings, p. 14 

a Hearings: Pp. 147, par. 32. 
* Hearings, p. 148. 
Hearings, p. 148. 
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are used defendant owners to subsidize operations in 
other b of the industry. * * *% 


As ng ge inally drafted, the prayer in the API complaint requested, 
among other relief, that the 99. major oil companies be deduced to 
divest themselves of their ownership in transportation and marketi 
facilities.*° Prior to filing, however, the Attorney General refe 
the API complaint to the Council of National Defense for study 2s 
to its ible effects on the national defense. The Council for Na- 
tional Defense referred the Government’s ise re to an advisory 
commission on oil matters, which was com of 11 members, 9 of 
whom were connected with the Standard Oil Co. or with the Shell 
Oil Co., and therefore had a personal interest in the subject matter 
of the complaint. 

In its report, the advisory commission set forth areas where, in its 
opinion, divorcement of transportation facilities, particularly crude 
ol pipelines, would hinder the national defense effort. The advisory 
commission’s report observed that divestiture of the major oil com- 
panies’ transportation facilities could: (a) increase the difficulty of 
obtaining supplies, particularly aviation gasoline and toluol; 
discourage new construction of pipelines and refineries; and (c 
weagantin industry cooperation in the defense effort.* 

e advisory commission in its report also produced certain peren- 
nial industry arguments against any change in oil company practices, 
It adverted to the dangers inherent in the fact that, although the 
country’s crude oil reserves were “* * * for more than 10 years 
under emergency conditions * * *,” declining production and higher 
prices would arrive long before exhaustion of reserves.” 

As a result of the Defense Commission’s report, the Attorney Gen- 
eral eliminated all divestiture provisions from the prayers for relief 
in the antitrust case. Attorney General Jackson explained this action 
to Senator Gillette in a letter dated September 28, 1940, as follows: 


The Defense Commission indicated that a court decree of 
divestiture at this time would create a number of serious 
problems for the national defense. 

Accordingly, this action does not seek at this time to com- 
pel the oil companies to get rid of their — barges, or 
other facilities for the transportation and distribution of 
mcrae ne I believe there might be serious consequences 

a disruption of these facilities at a time when we have 
no capital presently willing, so far as I am able to ascertain, 
to acquire and operate these facilities by themselves.” 


fact that all requests for divestitive relief were 
eliminated, the API complaint demanded sweeping changes in oil 
company practices. The Secor 4 General, in the API complaint, 
requested court orders dealing with 15 categories of industry activity. 


Hearings, 


p. 148. 
® Hearings, pp. 1249, 1279. 


Letter Thurman Arnold to Senator Gillette, August 16, 1940, Hearings, p. 1274. .. 
@ Hearings, p. 1278. 

® Hearings, pp. 1278-1282. 

® Hearings, p. 1282. 

* Hearings, p. 1283. 
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Among the items of relief requested, the Attorney General sought the 
dissolution of the American Petroleum Institute, cancellation of all 
exclusive dealing and discriminatory pricing provisions in service 
station contracts, permanent injunctions against all activities which 
resulted in the operation of oil pipelines as private carriers rather 
than common carriers, and permanent injunctions to prevent the major 
companies from continuing their numerous programs to fix prices in 
the petroleum industry.” 


ELKINS ACT CASES 


To supplement the allegations in the API case, the Attorney Gen- 
eral concurrently filed three cases involving pipeline operations in 
violation of the antirebate sections of the Interstate Commerce Act 
and the Elkins Act. These cases were representative proceedings, 
selected from among 59 complaints that were prepared and ready to 
file at that time.” Each of these complaints involved the allegation 
that the payment of dividends by the pipeline to its shipper-owners 
from transportation revenues which were paid in part by the shipper- 
owners, constituted unlawful rebates against the regular tariff a 
for transportation, as established by the schedules of rates provided 
for in the tariffs filed with the Interstate Commerce Commission. 
These dividend payments, it was claimed, resulted in discriminations 
against other shippers and hindered competition with the shipper- 
owners. In the complaint in the Phzllips case, for example, the 
Government alleged : 


The arrangement, whereby the shipper-owner directly, and 
through its wholly owned subsidiaries, paid the regular tariff 
rates to the defendant common carrier for the interstate 
transportation of gasoline and petroleum products and the 
shipper-owner later received refunds and rebates from the 
defendant common carrier, enabled the defendant shipper- 
owner to obtain and enjoy a discriminatory advan over 
other shippers of gasoline and petroleum products. ese re- 
bates have been substantial and have seriously impaired the 
ability of others to compete with the defendant shipper-owner 
in the markets served by the pipeline. For example, on ship- 
ments of line from Borger, Tex., to principal terminal 

ints at City, Kans., and East St. Louis, IIL, the re- 

ates are the differences between costs of pipeline operation 
enjoyed by the stockholding shipper-owner and the corre- 
sponding tariff rates, and amount to 1.4 cents, and 1.3 cents, 
respectively, per gallon. These rebates or differential advan- 
tages are competitive handicaps against other than the stock- 
holding shipper-owner and represent approximately 25 per- 
cent of the value of such gasoline. 


earings, p. 27. ps case, Hearings, p. vo a ne asa 
rtment of the shipper-owner: the Great pe RR ny Hearings, p. 181, involved a pi 
line separately incorporated and jointly owned by nine corporate shipper-owners ; 
Standard Oil Company (Indiana) ‘case, pa Pp. 166, involved a pipeline which was 


a 100 percent subsidiary corpora of its shi 
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Similar provisions are to be found in the complaints involving 
Great Lakes Pipe Line, and Standard Oil Company of Indiana.” 
It is clear that the Government in the pipeline complaints pro- 
ceeded on the theory that all of the dividends paid by the pipelines§ 
to their shipper-owners constituted a rebate in violation of the Elkins§ 
Act. Stated differently, in these complaints the Attorney General] 
claimed that the Elkins Act does not permit a shipper-owner to re-J 
ceive any dividends whatsoever from the carrier which are derived 
from transportation revenues paid by the shipper-owner or its affili-J 
ates. Assistant Attorney General Arnold’s remarks to the industry, 
after the complaints were filed, indicate that he so construed thef 
complaints. He stated at the start of the consent-decree negotiations 
that he— | 
* * * had to approach the pipeline Elkins Act suits from 
the standpoint that the Elkins Act does not permit the shipper 
to receive any dividends from the carrier.” 


In each of the pipeline cases, the dividends that were paid by the 
pipeline to its shipper-owner were substantial portions of the trans-j 
portation revenues that had been collected by the pipeline, for the 
most part from the shipper-owner.” Phillips Pipe Tine, in 6 years,§ 
paid annually an average of 38.14 percent of its transportation reye- 
nues to its shipper-owner ; Great Lakes Pipe Line, in an 8-year period, 
peid annually an average of 49.47 percent; and the Stanolind Pipe 
ine, in a 9-year period, paid annually an average of 48 percent of 
its transportation revenues to the Standard Oil Company of Indiana.§ 

The isomer General contended that these dividend payments 
amounted to exorbitant. returns on the capital stock investments of 
the shipper-owners in their pipelines. Phillips Petroleum Co., for 
example, during 1938 and 1939 received dividends which amounted 
to an 89 percent average annual return on its capital stock investment.” 
Great Lakes Pipe Line, during the period 1932 through 1939, inclusive, 
paid dividends which exceeded a 34 percent average annual return on 
the capital stock investment of its shipper-owners,” and Standard 
Oil Company of Indiana received from its ao dividends which 
amount? to more than a 36 percent annual return on its capital 
stock investment.” 

In the Phillips Petrolewm Co. and Standard Oil Company of 
Indiana cases the Attorney General asked for an accounting and 
a forfeiture of 3 times the total amount of money involved in the 
alleged rebates since January 1, 1939. In the Great Lakes Pi 
Line case, the Attorney General asked for an injunction only. The 
Antitrust Division staff estimated that if the Government had success- 
fully litigated all of the Elkins Act cases against the pipelines which 
it had prepared to file, the treble damage liability of the 59 fipeling 
involved would have aggregated $1.6 billion. Estimates in the petro- 
leum industry, if the Government were to be successful in all of its 


™ Hearings, p. 165, par. 11. 

™ Hearings, p. 168, pars. 8 and 9. { 
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pipeline cases, placed the aggregate monetary liability at $214 billion.™ 
According to ICC reports, investments in carrier property in 1940 
amounted to $841,976,902, The potential monetary liability of the 
oil industry in these cases, therefore, was nearly double the value of 
the major companies’ investments in pipeline properties. 

Ever since the cases were filed, the economic objectives sought by the 
Department of Justice in the pipeline cases have been disputed and 
criticized. The principal criticism has been that the Department of 
Justice made an unauthorized incursion into the administrative field 
of rate regulation. An example of this type of criticism occurred 
during the hearings in the testimony of J. L. Burke, president of 
Service Pipe Line. Mr. Burke contended that the pipeline cases were 
instituted by the Department of Justice for the purpose of undertaking 
rate regulation. He criticized the Department for invading an area 
that Congress had intended the Interstate Commerce Commission to 
cover.*? an Rostow also relates the pipeline cases to rate regula- 
tion. In his oil study, he states: 


The hope of those who drafted the decree evidently was that 
it would force a rate reduction, although why such hopes were 
entertained is not at all clear.™ 


It is clear that the Attorney General has authority independent and 
different from that granted to the Interstate Commerce Commission 
to initiate proceedings with respect to rebate devices that violate the 
Elkins Act. As amended, the Elkins Act directs the Attorney General 
to institute civil actions to collect the moneys forfeited to the United 


States for violations of its provisions.** In another provision, more- 
over, the Elkins Act declares ; 


It shall be the duty of the several United States attorneys, 
whenever the Attorney General shall direct, either of his own 
motion or upon the request of the Interstate Commerce Com- 
mission, to institute and prosecute such proceedings. * * * © 


Hearings, p. 1324. 

= Hearings, p. 176. 

® Rostow, A National Policy for the Oil Industry, Pp. 64. 

% 49 U.S. C., sec 42 (3). This provision reads as follows 
“(3) Receiving rebates ; additional penalty and recovery thereof. 

bone? person, corporation, or company who shall deliver prrpany for interstate trans- 

rtation to any common carrier, subject to the provisions of sections 41, 42, or 43 of this 

tle, or for whom as consignor or consignee, any such carrier shall transport property from 
one State, Territory, or the District of Columbia to any other State, Territory. or the 
District of Columbia, or foreign country, who shall knowingly by employee, agent, officer, or 
otherwise, directly or indirectly; by or through any means or device whatsoever, receive or 
accept from, such common carrier any sum ef money or any other valuable consideration 
as a rebate or offset against the regular’ charges for ea og pe of such property, as 

by the schedules of rates provided for in said sections, shall in addition to any penalty 

provided by said sections forfeit to the United States a sum of money three times the 
amount of money so received or accepted and three times the value of any other considera- 
tion so received or accepted, to be ascertained by the trial court; and the Attorney General 
of the United States is authorized and directed, whenever he has reasonable grounds to 
believe that any such person, corporation, or company has knowingly received or accepted 
from any such common carrier any sum of money or other valuable consideration as a 
rebate or offset as aforesaid, to institute in any court of the United States of competent 
jurisdiction, a civil action to collect the said sum or,sums so forfeited as aforesaid; and in 
the trial of said action all such rebates or other considerations so received or accepted for 
a period of six years prior to the commencement of the action, may be included therein, 
and the amount recovered shall be three times the total amount of money, or three times 
the total value of such consideration, so received or accepted, or both, as the case may be. 
greet 19, 1903, ch. 708, sec. 1, 32 Stat. 847; June 29, 1906, ch. 3591, sec, 2, 34 Stat. 


U.S. C., sec. 43. 


. 
; 
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The antitrust nature of the pipeline cases was indicated in the 
Attorney General’s September 30, 1940 press release. There he noted 
that the pipeline cases “supplemented” the API case. He pointed 
out, in addition, that the dividend payments attacked in the Pipeline 
cases “* * * gave the major oil company shippers a tremendous ad- 
vantage over their independent competitors.” ** 

The antitrust aspects of the pipeline cases, as contrasted with the 
rate regulation aspects, were clarified in statements made by the staff 
of the Antitrust Division in discussions with representatives of the 
oil industry after the cases were filed. In this connection, the chief 
negotiator for the Government explained to the industry committes 
the relationship of the pipeline cases to proceedings then pending in 
Interstate Commerce Commission. He stated: 

* * * the ICC had no authority to settle the rebate question, 
and that the Attorney General had oneal authority with the 
ICC to enforce (but not to fix) reasonable rates. * 


Later in the same conference the chief Government negotiator pointed 
out “that compliance with an ICC rate order would not preclude the 
Department from later suing on the theory that there had been re- 
bates.” The Antitrust staff then stated the economic aims of the 
Department in the pipeline cases to be as follows: 


(1) To require pipelines to be operated as common carriers 
in fact, and (2) by means of lower rates to give the inde- 
poet producers an opportunity to ship to the market if 

e so desired. 


These aims are directed principally to the solution of restraints 
on pipeline operations of an antitrust nature, rather than upon pipe- 
line rate ation. 

In another conference with industry representatives, the staff of 
the Antitrust Division clearly indi that they were not concerned 
with pipeline tariffs and rates. The industry’s notes of this confer- 
ence state that the Antitrust staff “* * * seem now willing to admit 
that the Antitrust Division is concerned only with rebates under the 
Elkins Act and not with tariffs and rates.” ** 

The committee does not question in any way the propriety of the 
Attorney General’s action to proceed under the Elkins Act to supple- 
ment the pipeline phases of his antitrust program. On the contrary 
the committee believes such action was an appropriate exercise of 
the independent authority delegated to the Attorney General in that 
act. 


It was also appropriate for the Attorney General to assign these 
cases to the Antitrust Division. It is clear that the pipeline cases 
were adjuncts to a general program to eliminate restraints on trade 
in the petroleum industry which violated the antitrust laws. Indeed, 
the very offenses which constituted independent violations of the 


8 Hearings, p. 125. 
Hearings, 1381. 
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Elkins Act were alleged by the. Attorney General to be part of an 
overriding conspiracy -in violation of the Sherman Act. > 


RESULTS 


The numerous issues involved in the 1940 antitrust program of the 
Department of Justice to eliminate restraints in the petroleum indus- 
try never were litigated in the courts. Court action in the Mother 
Hubbard case was postponed during World War II in order thatthe 
litigation should not interfere with the defense programs undertaken 


by the petroleum industry.” After the war, the Government was 


confronted with changes in corporate relationships and the necessity 
to secure new evidence about the activities of the defendants during 
the war period. Because of the great number of defendants, discovery 
procedures provided by the Federal Rules of Civil Procedure prob- 
ably would have consumed years in negotiation and litigation. In 
view of these difficulties, the Department of Justice-on June 6, 1951, 
dismissed the case. Concurrently, the Attorney General launched a 
new program involving further investigation of the practices of the 
petroleum industry and the institution of segment suits.” 


* Hearings, p. 202. 

“ Hearings, p. 202. Although a number of segment suits have been filed, wears for 
exclusive dealing arrangements, the vast eee of the issues involved in the 1940 oll 
industry program still have not been passed upon the courts. A recapitulation of these 
actions is contained in the following letter dated June 13, 1955, from Assistant Attorney 
General Stanley N. Barnes to Chairman Celler. 

JUNE 13, 1955. 


ouse of Representatives 
Washington, D. C. 


My Dear CONGRESSMAN CELLER: This acknowledges receipt of your June 1, 1955, letter 
ero | my attention to the testimony given before the Antitrust Subcommittee on May 
28, 1955, by William B. Snow, Esq., counsel for the National Congress of Petroleum 
Retailers. In your letter you inquire about the status of the Antitrust Division’s program 
to institute proceedings against segments of the petroleum industry as outlin in the 
Department of Justice press release dated June 6, 1951, relating to the voluntary dismissal 
of the API case. You also ask for a statement of my views concerning price leadership 
in the petroleum industry. 

United States v. American Petroleum Inatitute, et al. was a civil action filed in September 
1940, involving 367 defendants, and charging an overall conspiracy to monopolize the 
entire petroleum industry from the production and sale of crude oil to the retail sale of 
finished products. The case was held in abeyance during World War II. When it was 
reactivated after the war, the practical difficulties involved in the preparation and trial 
of a case of this scope and magnitude were made dramatically apparent. In 1946, 216 of 
the defendants filed motions raising numerous pretrial issues requiring extensive court 
argument and months of effort. Apparently, about this time it was determined that the 
Government could obtain relief more quickly, more Mere and more economically 
through segment cases involving narrower and more sharply defined issues, and b 
confining the litigation to only the most significant defendants. As related in the June 
1951, press release, the Department embarked on a program involving further investigations 
of the petroleum industry, and the institution of segment suits. 

The first segment suit brought under this program was United States v. Standard Oi 
Company of California and Standard Stations, Inc. This action was filed January 2, 1947, 
and attacked the exclusive dealing contracts and agreements whereby major oil companies 
controlled and dominated the operators of service stations and deprived competitors of 
access thereto. As you know is case was successfully concluded, final judgment pean 
iene June 30, 1948. The Supreme Court affirmed this judgment on appeal (33 

The second segment suit was United States v. Richfield Oil Corpernsien. a civil action 
essentially similar to United States v. Standard Oil Company of California and Standard 
Stations, Inc. It was filed on April 30, 1947. Again in this case the Government was 
successful, final judgment being entered on August 2, 1951, enjoining the defendant from 
entering into or enforcing contracts requiring dealers to purchase a b protucts from the 
defendant. This judgment was also affirmed by the Supreme Court (348 U. S. 922). 

United States vy. Sun Oil Vasa von a civil suit filed January 12, 1950, was the third 
segment suit brought under the partment’s program of serializing the API case. Like 
the Richfield and Standard stations cases, it, too, involves exclusive dealing arrangements 
between a major oil company and its retail dealers. However, our proofs in the Sun case 
do not center upon current written exclusive dealing contracts, but rather upon oral 
understandings and arrangements, more difficult to establish in court. A very able and 
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The three pipeline cases that had been filed on September 30, 1940, 
were dismissed after the Government entered a consent decree on De 


experienced staff has been assigned to this and it has been vigorously and unm 
mittingly pressed. Trial was commenced on October 13, 1954, and on May 11, 1955, th 
Government rested its case in chief. A total of 38 court days was a for _th: 
Presentation of the Government’s case, the hearings being recessed from e to time » 
as to enable the court to meet the demands of its docket. This manner of easonay 


the trial was suggested by the Government as a means of getting the case heard seasonably, 
An extremely crowded condition of the docket in the eastern district of Pennsylv 
rendered it practically impossible to have a big case set down for trial on a day-to- 
basis. Following the conclusion of the Government’s case in chief, the defendant ad 

the court of its decision not to file a motion to dismiss prior to the presentation of it 
case. The defense ts to commence in the fall, presumably about the middle of October, 

The Sun case is important from the antitrust enforcement standpoint. It will go 
toward deciding whether, as a practical matter, the exclusive dealing interdictions whi 
underlie the Standard stations and Richfield cases can be circumvented so that an oj 
company, can adopt a business policy of requiring its retail outlets to deal exclusively wit} 
or through it, and of compelling its distributors to adhere to that policy, 

The fourth ent case instituted by the Department was United States v. Standar 
Otl Company of California, a civil action filed May 12, 1950, nad oe 7 major oil companig 
and 1 association with monopolizing the oil industry in the Pacific States area. Acco 
to the complaint, the defendants have obtained monopoly control of crude oil and. re 

troleum products in the States of California, Oregon, Washington, Nevada, and Arizona 

e defen ts are alleged to have used their power to fix production quotas, to compd 
adherence to quotas by ort the use of pipelines on other than discriminatory base, 
to acquire stock and assets of independent refineries, and to fix prices at the wholesals 
retail, and production levels. The relief sought by the complaint includes (1) abolitig 
of the private production proration system; (2) the assumption of a true common carri¢ 
status with respect to pipelines; (8) the disposal by the defendants of company-owned 
retail and bulk stations; and (4) the freeing of retail] outlets leased by the defendant 
companies from the obligation of Lewes | exclusively the products of the lessor. Perhap 
the most stringent item of relief sought by the Government is the divercement requestel 
by 20 of the complaint : 

‘hat each defendant major and its subsidiaries be required to sell all of its facilitia 
for the marketing of gasoline and other refined petroleum produnts. at both wholesale ani 
retail, in the Pacific States area, wherever located, except those wholesale facilities locate 
at the refineries and at marine terminals, so that there will be a complete and perpet 
separa Eee of the business of producing and refining crude oil and the transporting of cru 
oil and refined products from the business of marketing gasoline and. other refin 
petroleum products except as to that type of wholesale business presently carried .on 
refineries and at marine terminals; that the business of owning, controlling, and market 
the production and refining of crude oil and the transportation of crude oil and refine 
petroleum products be completely and perpetually separated from the business of owning 
controlling, and managing the marketing of gasoline and other refined petroleum product 
except as to that type of wholesaling carri on at: refineries and at marine terminals, 

This case is one the biggest and most complicated on the Antitrust Division’s dockeé 
In the 5 years which have elapsed since it was filed, a very good deal of effort by Divisio 
attorneys has been devoted to preparing it for trial. Shortly after I was appointed Assist 
ant Attorney General in charge of the Antitrust Division, I took steps to assure that 
case would receive the expert and priority attention to which its importance entitled ff 
assigning one of the Division's best qualified attorneys to head the trial staff and detailiy 
thoroughly competent attorneys to assist him. The completion of trial preparations 
resented a challenge which even our best legal talent has not P been able to accomplis 
sithones this case is still in its discovery phase, I am hopeful that it can and w. ; 
brought on for trial within the next year. 

The program outlined in the June 6, 1951, press release also embraced Investigation 
additional antitrust matters involving the petroleum industry and included alleged illeg@ 
price fixing arrangements at both the crude oil and finished product levels, the misuse @ 

Sis cr ne conservation programs, the denial to independent distributors of access to sup 
Plies of petroleum prodvc's at prices which would permit their competition with distributor 
controlled by or exclu i handling the products of major ofl compantes, the control 
relatively few companies .f supplies of crude oi!, the unavailability to smaller members 
the petroleum industiy of common carrier pipelines and of substantial numbers of _retal 
outlets, and the operation of patent pools relating to refining processes. Within the limit 
of manpower available to the Antitrust Division, and with due regard for the Division! 
antitrust enforcement responsibility in fields other than petroleum, these investigation 
have been pursued and kept up to date. To the extent that our information justifies, them 
investigations will be made the subject of further active litigation when the Antitrust Dit 
sion has sufficient skilled attorneys available to staff such litigation. As you know, ti 
Division is hard pressed to meet the staff requirements of our present extensive docket 
major antitrust prosecutions. Under the circumstances we cannot expect to enlarge thi 
docket if it is to be serviced only by our present staff. It is my hope that budgetary @ 
fecal sear” will permit the recruitment of additional antitrust attorneys during the nem 
year. 


I am reluctant to comment further upon the status of our investigations relating to th 
petrolene industry. To do so might prejudice further investigatory. work and, hamper th 

ective prosecution of pending and future cases, Accordingly, I will confine my commeni 
with.respect to the Antitrust Division’s activities in the petroleum field to a discugsi# 
of the atatus of related cases filed in that field since June 6, 1951, and to the Division 

cy generally. 

and away the most action by the Antitrust Division affecting the petroleuw 
industry since the dismissal by Attorney General McGranery of the American Petrolew 
Institute case has been the filing of the oil cartel case by Attorney General Brownell. Ti 
civil suit, United States v. Standard Oil Co. (New Jersey) et al., was filed April 21, 195) 
and is pending before the United States District Court for the Southern District of 
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ed im the 


cember 23, 1941, in another proceeding. This new 
efining 


United States v. Atlantic Com , et al., was 


District of Columbia concurrently with the entry of the consent decree 
on December 23, 1941. The consent decree concerned the activities of 


90 oil companies, 52 pipeline companies, and 7 affiliated companies, 
and included the’3 citaniee that were involved in the 1940 suits. 


3. NEGOTIATIONS FoR THE Consent DECREE 


The committee’s information about the course of negotiations which 
preceded entry of the oil pipeline consent decree is incomplete. Partly, 
this may be attributed simply to the passage of time. More than 15 
years transpired between negotiation and entry of the decree and the 
committee’s hearings. Representatives of the artment of Justice 
in their testimony at the hearings pointed out that none of them had 
firsthand knowledge of the negotiations, and that none of the people 
who participated in the negotiations for the Government was still with 
the Department.” 

Committee access to information about the negotiation period, from 
the standpoint of the Government, was complicated by the refusal of 
the Department of Justice to cooperate with the committee in its in- 
vestigation. The representatives of the Department declined to supply 
the relevant files and at the hearings refused to testify candidly as to 


York. Our complaint alleges that five major domestic oil companies have ¢onspired to 
divide foreign production and markets in petroleum, to control foreign production, and to 
fix domestic and world prices. Other charges are that the defendants have conspired to 
inerease domestic market prices of petroleum imported into the United States, to curtail 
domestic production in amounts related to imports to maintain world prices, to exclude 
other American companies from foreign production and from. importing foreign oil, to 
oo patents for petroleum products, and to control a major part of the world’s 
er feet. 

Continuously since this suit was filed proceedi have been underway to seeure for the 
Government documentary evidence in the possession ef the defendants for use in connec- 

with our trial preparations. To date approximately 60,000 decuments have been 
obtained. An accelerated program of Sopemeneney discovery has recently been decided 
upon, with a view to completing trial preparations in this case during the next year. An 
exceptionally well qualified staff has been assigned to complete trial preparations, and this 
staff has been instructed to prese this suit vigorously. 

Other items of petroleum litigation on our active docket include United States v. Lawrence 
Puel Oil Institute, Inc., et al., United States v. Loweli Fuel Oil Dealer Associates, et al, 
and United States v. Haverhill Fuel Oil Dealers Assn., et al. Each of these is an indict- 
ment charging a local trade association and its membership with price fixing and boycotting, 
returned on May 22, 1953. It is expected that these three cases will be concluded during 

e next fisca. ear. 

The remaining items of petroleum litigation on our current docket are companion Civil 
and criminal cases against Garden State Retail Gasoline Dealers Association, et al., com- 
menced in the United States district court at Newark, N. J., on May 25 of this year. These 
pesgonttions charge a price fixing and boycotting conspiracy among retail gasoline dealers 

New Jersey, and should be concluded during the next fiscal year. 

From the foregoing, the Antitrust Division’s policy with. respect. to antitrust enforce- 
ment in the petroleum industry should be apparent. We intend to prosecute antitrust vio- 
lations in that industry to the fullest extent consonant with our available manpower 

need for a balanced antitrust program. We cannot, of course, concentrate our rela- 
tively limited resources upon the enforcement problems presented by a single industry, and 
ignore serious enforcement previoms presented by other important industries,. On. the 
other hand, we can and will be unrelenting in our efforts to achieve the most. effective 
— vi bout price leadership in th trol indastry. 

n answer to your request for my views abou ce leaders e petroleum a 
permit me to be very brief. To the extent that Forice leadership” is in fact “price fixing,” 
and thus violates the Sherman Act, it should be the subject of criminal prosecution. 

Thank you for writing me as you did, and calling my attention to Mr. Snow’s testimony. 
The Antitrust Division is always interested to ve the benefit of testimony given before 

Subcommittee. 
cerely yours, 
Stanley N. Barnes, 
(Typed) Sraniey N. Barnes, 
Assistant Attorney G 


See also 8d Annual Report of the Attorney General under the Consent to the Interstate 
Oil Compact, September 1, 1958, pp. 4 and 5. 
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the information contained in the Department’s files. Not only was the 
committee denied the memorandums about the settlement, which had 
been prepared by the Government’s principal negotiators, Mr. Mae 
Asbill and Mr. W. B. Watson Snyder, during the period from July 1 
to December 31, 1941. In addition, the Department of Justice repre- 
sentatives made no effort to secure these memorandums in order to 
prepare their own testimony. On the contrary, they relied upon the 
excuse that such memorandums could not be found in the Department 
of Justice files.™ 

In its determination to obstruct the committee’s study of this decree, 
the Department of Justice also refused to supply to the committee a 
memorandum which had been prepared by W. Bb. Watson Snyder in 
March or April of 1942, addressed to Assistant Attorney General 
Arnold for Attorney General Biddle. This memorandum set forth 
the reasons why Mr. Snyder refused to sign the consent decree. Since 
Mr. Snyder and every other member of the Department’s negotiating 
staff refused to sign the consent decree, this memorandum undoubtedly 
would have illuminated the negotiations and the events which preceded 
entry of the decree.” 

Considerable information about the consent-decree negotiation 
period, however, was supplied by C. I. Thompson, Esq., who served as 
the secretary for the defendants’ negotiating committee. Some of 
the files Mr. Thompson had maintained as secretary had been retained 
which he made available to the committee. In addition, Mr. Thompson 
supplemented these documents in his testimony at the hearings.* 

e documents supplied to the committee by Mr. Thompson are 
useful and valuable in AEN TE the negotiations for the decree, 
It is apparent, however, that they do not contain a complete record 
of all the events which transpired during this period. 

The defendants’ negotiating committee documents are valuable, 
however, to define the broad outlines of the sequence of negotiations. 
Additionally, the documents are useful for the light they shed upon 
the motivaticns behind the defendants’ decisions to initiate negotia- 
Gon, to continue negotiations, and to accept the type of decree ulti- 
mately entered. 

SEQUENCE OF NEGOTIATIONS 

A period of approximately 15 months ired between the fili 
on 30° 1940, of the 4 the Department’s 
industry antitrust program and the entry of the pipeline consent decreé 
on December 23, 1941. Throughout this period the United States 
intensified its pata Abc for World War II, then underway in 
Europe. On May 28, 1941, the President proclaimed the existence of 
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a state of unlimited national emergency. On December 7, 1941, the 
attack on Pearl Harbor subordinated all Government programs to 
the defense effort. 

Concurrently with the filing of the 4 oil-industry complaints, the 
Attorney General filed in the District Court for the District of Dela- 
ware certificates under the Expediting Act in two of the pipeline cases, 
the. Phillips case and the Great Lakes Pipe Line case In these 
certificates, the Attorney General declared the general public impor- 
tance of the yews! cases. He requested that they be given preced- 
ence over other cases pending in the third circuit and assigned for 
hearing at the earliest practicable date before a special court made up 
of three judges. By January 10, 1941, the Expediting Court, Judges 
Biggs, Clark, and Jones, had heard argument on, and denied, defend- 
ants’ motions to dismiss on jurisdictional grounds, and on questions of 
venue.” 

Pendency of the pipeline cases in the Expediting Court was a matter 
of concern to the industry. In a summary memorandum dated 
November 3, 1941, Mr. Thompson explained the basis for this concern, 
and noted, that a decision under the expedited procedures could be 
forthcoming quickly. In thismemorandum he stated : 


The Elkins Act situation was taken seriously by the indus- 
try because the financial exposure for the 6-year period of the 
statute of limitations approximates $21, billion. 

Having instituted the three test suits under the Elkins Act, 
Arnold got an expediting certificate with t to the Great 
Lakes and Phillips cases, and Judges Biggs, Clark, and Jones 
were designated as the three-judge court. Answers have been 
filed and the cases can be listed, heard, and disposed of within 
a very short time. A direct appeal to the Supreme Court 
would then lie. 


Negotiations for the oil pipeline consent decree fall into four dis- 
tinct phases. These phases establish a progression in the efforts of 
the petroleum industry to secure a favorable disposition of the anti- 
trust litigation by exerting pressure on the Department of Justice 
through the programs and personnel of other Government agencies. 
Throughout these four phases the petroleum industry employed the 
tactic of bargaining a settlement in the Antitrust Division’s antitrust 
cases for industry cooperation in the country’s defense programs. 


1. First phase: September 30, 1940, to February 10,1941 


Initially, the industry’s efforts were directed to fact-gathering and 
evaluation of their legal position. To this end, on November 26, 1940, 
counsel for the major oil company defendants met in the Stevens Hotel 
in Chicago to discuss an industry approach to the Government’s anti- 
trust program.” 

At the November 26 meeting, they canvassed the types of informa- 
tion which the pipelines could supply in the preparation of the in- 
dustry’s defense. Fatueneiien to be obtained from the pippine com- 
panies for this purpose included: (1) reports filed with the Federal 


® Hearings, Pp. 27 and 169. 
"United States v. Phillips Petroleum Co. et al. 86 Fed. Supp. 480 (1941). 
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Government that set forth the relationship between the pipeline com- 
panies and their owners; (2) the nature of any testimony by officers 
or employees of pipelines before congressional committees, the IC 
etc., as to the operation and control of pipelines: (3) the nature o 
any complaints against pipelines filed with the ICG; and (4) the mini- 
mum limitations pla y the pipeling companies on shipments of 
outsiders. During this meeting, Mr. Kirkland presented an analysis 
of the Elkins Act. pipeline cases on two bases: (1) where the Corpora 
fictions were assumed to endure, and (2) where the corporate fictions 
were assumed to be disregarded.* 

Consent settlement diseussions started on December 20, 1940. At 
that time, counsel for Atlantic Refining Co. conferred on the possi- 
bility of a negotiated disposition of the Government’s oil industry anti- 
trust program with Assistant Attorney General Thurman Arnold and 
Messrs. Berge, Asbill, and Snyder of his staff.2_ This conference had 
earlier been suggested by Francis Biddle,’ then Solicitor General, 
who introduced. Messrs. Andrews, In rsoll, and Thompson “* * * 
upon a personal basis * * *” to Mr. Arnold.‘ 

During the December 20, 1940, conference, Mr. Arnold requested 
counsel for Atlantic, Refining Co, to set up a meeting with officials 
of the defendants for the purpose of undertaking negotiations. Such 
negotiations were to be confidential. The basis and procedures on 
js wen the Government was prepared to negotiate were defined as 

ollows: 


Should negotiations follow sucha meeting, Mr. Arnold said 
that he and his associates would negotiate upon the basis that 
no participant was bound unless and until a final agreement 
was signed; that anyone at any stage of the negotiations could 
change his mind, retract in promises, or withdraw from 
the whole negotiation ; and that there would be no press pub- 
licity as respects either side. He stated himself as willing, if 
necessary, to meet with all the representatives which all the 
companies concerned might choose to send to Washington 
but he expressed the hope that at some state a relatively small 
committee would evolve with which he and his associates could 
negotiate without the wasted efforts inevitable with a larger 
number. Mr. Arnold’s procedural suggestion was that, a plan 
having been negotiated, each company would answer the pend- 
ing antitrust suit by denying generally any violations of the 
law and by averring that the allegations of the bill were im- 
material in view of the plan described in their answers; and 
that the Government would thereafter submit to the court a 
decree approving the plan and dismissing the bill. The pipe- 
would be similarly dismissed.’ [Emphasis sup- 
plied. 

This request was considered, on January 8, 1941, by counsel for the 


8 
defendant oil companies at a meeting in Chicago, who decided to 
recommend to their clients that the industry should accept the Gov- 


1 Hearings, p. 1819. 
? Hearings, p. 1323. 
* Hearings, pi 2285. 
* Hearings, p. 1823. 
5 Hearings, p. 1323. 


» 
ar 
aye 
4 
te 


153 


ernment’s invitation to negotiate. Pursuant to the recommendations 
of counsel at the Chicago meeting, the major executives of the de- 
fendant companies met at a luncheon in New York on January 22, 
1941, where they decided to accept Mr. Arnold’s invitation for a 
preliminary meeting in Washington." 
On January 29, 1941, 18 oil company executives convened in Mr, 
Arnold’s office to discuss the objectives of the Government and the 
ibility of a negotiated settlement.* During this meeting, Mr. 
Seeaid suggested that further negotiations be continued between a 
small committee representing the industry and a committee composed 
of members of the staff of the Antitrust Division. } 
Immediately after the meeting with Mr. Arnold in the morning of 
January 29, 1941, the industry executives adjourned to a luncheon 
meeting at the Mayflower Hotel in Wasbingnaht where Mr. Colley, 
resident of Atlantic Refining Co., se as chairman. At. this 
uncheon, the industry decided to appoint an exploratory committee 
composed entirely of lawyers, who were authorized to conduct. pre- 
liminary discussions for the purpose of reporting to the industry the 
type of settlement which the Department of Justice desired, ‘This 
exploratory committee consisted of seven members: Colonel Klein, 
general counsel, Texas Co.; James J, Cosgrove, general counsel, Con- 
tinental Oil Co.; Don C. Emery, general counsel, Phillips Petroleum 
Co.; John E. Greene, general attorney for Gulf Oil Corp.; Edwin S. 
Hall, general counsel for the marketing affiliate of Standard Oil Co. 
New Jersey); Buell F. Jones, general counsel, Standard Oil Co. 
Indiana) ; and Charles I, Thompson, counsel for Atlantic Refining 
10 
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Negotiators for the Department of Justice were members of the 
Antitrust Division staff. The principal negotiators for the Govern- 
ment were Mac Asbill, W. B. Watson Snyder, and Frederick Burk- 
quist. From time to time, the folowing other members of the Anti- 
trust Division staff also participated in the negotiations: Dr. George 
Stocking, Hugh Cox, Holmes Baldridge, and Edward Levi.” 

Throughout these preliminary discussions with the industry, As- 
sistant Attorney General Arnold emphasized his desire to deal with 
the issues in the API case, including the aspects of oil pipeline opera- 
tions which had antitrust significance. At the December 20, 1940, 
conference, for example, Mr. Arnold stated that if a satisfactory dis- 

sition of the API case could be reached, the Government would 

ave no desire “* * * to proceed with the rebate question or endeavor 
to collect penalties.” * Similarly, during the January 29, 1941, con- 
ference, Mr. Arnold emphasized his concern with antitrust issues. 
He advised the industry officials, however, that the problem of waiving 
the Elkins Act penalties did not rest. with him, and is reported to 
have stated at least. twice “* * * that the economic objective of the 
pipeline suits was not to recover Elkins Act penalties.” ** 


® Hearings, p. 1325. 

Hearings, p. 1327. 

*Hearings, p. 1827. Representatives on behalf of the D 
Messrs, Arnold, Asbill, Snyder, Berquist, Cook, Weaver, and mor: The industry was 
Tepresented by Messrs. Thompson, Vanderwaude, Brown, Holton, Colley, Andrews, Pew, 
a Boyd, “ro Denton, Cosgrove, Emery, th, Adams, Subert, Klein, and’ Reed. 
earings, p. 


#” Hearings, pp. 117, 1263, and 1828. 2 
4 Hearings, p. 1264, 
Hearings, p. 1324. 
“ Hearings, p. 1327. 
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- The documents of the defendants’ negotiating committee list six 
reasons for the industry’s acceptance of the Government’s invitation 
to negotiate a settlement of the oil industry antitrust program.” 
Primarily, the industry’s desire to negotiate a settlement was based 
on two fears (), that ‘the Government would win at least some of its 
points if the API case were litigated to a finish, and (2) that a de 
cision in the pipeline cases could not otherwise be avoided, in view 
of their pendancy in the Expediting Court. In this connection, the 
negotiating committee’s memorandum states : 


Considering present trends of decisions, the Government 
should be expected to win on at least some of its points if 
the antitrust suit is litigated to a finish; and however one 
may rate the Government’s chances in the pipeline-rebate | 
suits, the possible damages are so heavy that the risk of an 
adverse decision should be avoided if reasonably possible. 
Delay in commencing negotiations with respect to the anti- 
trust suit may make it impossible to avoid a decision in these 
ipeline suits. Preliminary motions in the Great Lakes and 
Phillips cases were dismissed on Thursday, January 9, an- 
swers on the merits are due within a few days and the cases 
may be forced to trial in February and then decided upon 
stipulated facts unless proceedi are suspended because 
of pending negotiations to settle the antitrust suit.** [Em- 
phasis supplied. } 
Another reason for the industry undertaking negotiations was the 
desire to avoid the publicity incident to litigation. On this point, 
the memorandum states: 


The publicity which litigation would receive could be 
especially prejudicial to the industry at this time and during 
the next few years.’® 


- The industry’s decision to negotiate also was based on a desire to 
take advantage of the pressures generated by the Government’s de- 
pendency on industry cooperation in the defense program. This 
reason became particularly significant after the May 28, 1941, dec- 
laration of emergency, and after the Pearl Harbor attack. In this 
connection the negotiating committee’s memorandum states: 


The Government is now in a mood to settle, whether be- 
cause of defense pressure or otherwise, and this being so, the 
present should be a good time for us to negotiate. 

* * * * * 


War years magnify the industry’s importance to the coun- 
try and should be availed of by the industry to put its house 
in order EG) attacks in later years; results in this direc- 
tion should be more possible by negotiation than by liti- 
gation.”* 
2. Second phase: February 10, 1941, to May 28, 1941 
The first sytag Hic the negotiating committee with the Antitrust 
staff was held on Monday, February 10, 1941. At this meeting the 


Hearings, p. 1326. 
% Hearings, p. 1826. 
% Hearings, p. 1827. 
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Government negotiators submitted to the industry committee a docu- 
ment entitled “Partial List of Matters for Preliminary Discussion.” ** 
This document, although it was referred to as an “agenda,” in form 
and content, it essentially was a draft of a consent decree that dis- 
ed of the issues contained in the API complaint. Its provisions 
contained numerous injunctions against activities of the API and the 
oil company defendants in the production, refining, transportation, 
and marketing branches of the industry. The report of the industry 
negotiating committee, dated February 14, 1941, indicates that the 
industry objected to the Government’s proposal because it was in the 
form of a consent decree. The industry contended that a consent de- 
cree would be inconsistent with Mr. Arnold’s offer of a “practical 
procedure of settlement.” ** In this connection the report states: 


As originally presented, the Government’s document was in 
the form of a consent decree. This form was strenuously 
objected to by the exploratory committee, the members of 
which quoted Mr. Arnold’s view that a practical procedure 
of settlement could be devised which would avoid the ob- 
jectionable features of a consent decree. The staff stated that 
it would endeavor to work out a procedural plan consistent 
with Mr. Arnold’s thought. The foregoing discussion con- 
cerning the form of decree or other method of terminating 
the litigation took place at the very beginning of the com- 
mittee’s discussion with the staff and immediately after Mr. 
Arnold left the room. All subsequent discussions between 
the committee and the staff proceeded on the premise that 
the termination of the litigation, if termination could be 
reached by agreement, would be effected in some form other 
than a consent decree and in some form which did not con- 
tain the objections many find to a consent decree. 


Paragraphs IV and V of the Department’s suggested settlement, 
respectively, concerned the operations of crude oil pipelines and prod- 
uct pipelines. In both of these sections, the Government proposed 
that the pipelines owned by the major integrated companies were to 
be operated at cost. With respect to crude oil pipelines, for example, 
the Government’s proposal would have required the major and sec- 
ondary defendants forthwith: 


(2) To file, publish and maintain, subject to the approval 
of Federal and State regulatory authorities, tariffs, rules 
and regulations promulgating minimum tenders not to ex- 
ceed 5,000 barrels and gathering, storage, and transportation 
charges and rates calculated on a basis of operation which 
will not produce gross revenues in excess of costs of opera- 
tion and such funds and moneys as may be necessary to as- 
sure continued and efficient operation of each pipeline, there- 
by preventing any refunds of, or rebates on, tariff charges to 
shipper-owners in the form of dividends, or otherwise; *® 


[Emphasis supplied. ] 


™ Hearings, p. 1330. 
* Hearings, p. 1350. 
% Hearings, p. 1343. With respect to product pipelines, see vol. 2, Hearings, p. 1344, 
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The pipeline sections of the Government’s proposal were considered 
by the Industry Negotiating Committee to be tantamount to a divorce- 
ment of the pipelines. Accordingly, negotiations on the transporta- 
tion phase were at an impasse. During the succeeding 4 months the 
negotiations concerned ost exclusively other aspects of the API 


case. 

From February 10 until May 20 the negotiating committees met 
almost daily. During this period the implications of the Depart- 
ment’s production, refining, and marketing proposals were examined 
in detail.” As a result of these discussions, May 20, 1941, the 
negotiators had worked out a draft of a pro af settlement, to which 
both sides had tentatively agreed, of all of the issues in the API case 
with the exception of provisions relating to the operation and control 
of oil pipelines.** The pipeline provisions at that time had not been 
disc in detail, and therefore had not been agreed upon by either 
the industry or the Department of Justice. 

According to a summary of the negotiations prepared by Mr. 
Thompson, dated May 26, 1941, on May 20, 1941, there occurred an 
abrupt change in the status of negotiations. On that date the in- 
dustry negotiators met with the staff of the Antitrust Division and 
were requested to proceed to Mr. Arnold’s office. In Mr. Arnold’s 
office the Antitrust Division staff submitted a new proposed decree 
which incorporated a series of additional restrictions that had been 
peepee by Messrs. Baldridge and Levi, members of the Antitrust 

ivision who had not previously participated in the negotiations.™ 
In his sermon & of the negotiations, Mr. ‘Tadeapeon stated the new de- 
cree Lean y the Antitrust Division staff on May 20, 1941, con- 
tained; | 

* * * numerous impractical and objectionable clauses de- 
signed to effect by indirection the divorcement or divesti- 
ture of pipeline and marketing facilities from the integrated 
companies. ** 


On an 20, 1941, at the same time, the industry negotiating com- 
mittee submitted a proposed decree which it was willing to recom- 
mend both in form and in substance to the defendants. 

On May 21, 1941, the industry negotiating committee again met 
with Mr. Arnold to protest this new Sotalovinait in the negotiations 
and point out the impracticalities of the Department’s position. Mr. 
Thompson describes the discussion at this meeting as follows: 


The chairman of the negotiating committee pointed out to 
Mr. Arnold the inconsistencies of injunctive relief with the 
method of procedure originally proposed by Mr. Arnold. 
The latter stated unequivocally that, regardless of any con- 
structions placed by the industry upon anything previously 
stated by him, the Government would not consent to anything 


Hearings, p. 1264. 

21 Hearings, pp. 1897, 1534. 

% Hearings, pp. 1534, 1537. 

8 Hearings, p. 1534. 

% Hearings, p. 1534. The draft of the industry's or 20 proposal appears in. Hearings, 
p. 1496. r. ompson’s memorandum states that this draft, except as to the pipeline 

visions, follows the negotiated draft as to all matters uf substance. wei p. 15384. 

e committee does not have a copy of either the May 20 proposal of the Antitrust Divi- 

sion, or of its version of the negotiated draft. 
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other than the usual type of consent decree. For 14 weeks 
negotiations had been conducted upon the assumption by the 
industry that the Arnold suggestion respecting procedure 
would be followed ; that the industry might safely include in 
a decree a plan of operation more restrictive than anything 
required by the antitrust laws; and that a method of enforce- 
ment could and would be devised, consistent with equity prac- 
tice, which would not initially involve citations for contempt 
in the event of other than willful or flagrant violations.* 


Mr. Arnold’s postion and the additional demands for new injunc- 
tive relief brought about a collapse in the attempt to negotiate a settle- 
ment in the API case. The negotiating committee withdrew from 
further conferences in order to report the status of developments to 
the industry.“ A meeting of the executives of the major defendants 
was called for June 10, 1941, to discuss further procedures. Before 
the executives met, however, President Roosevelt issued his procla- 
ination on May 28, 1941, declaring the existence of an unlimited na- 
tional emergency. This development provided a mechanism in the 
negotiations needed by the oil companies to resolve the impasse in 
negotiations. 

3. Third phase: May 28, 1941, to September 16, 1941 

On the same day that he proclaimed the existence of the national 
emergency President Roosevelt designated Secretary of the Interior 
Harold Ickes as the Petroleum Coordinator for National Defense. 
Secretary Ickes at once organized in the Department of the Interior an 
egency called the Petroleum Administration for National Defense 
( ). After the United States entered the war, its name was 
changed to Petroleum Administration for War (PAW). Mr. Ickes 
appointed Ralph K. Davies, an executive vice president of Standard 
Or Company of California, Deputy Coordinator and delegated to him 
all the powers of the Coordinator. J. Howard Marshall, counse 
Sanden Oil Company of California, was appointed Chief Co 

or 

The Petroleum Administration for National Defense was staffed in 
its important positions by oil company officials, who were assisted in 
their duties by numerous advisory committees which were also com- 

d of industry representatives. In its investigation in the 84th 
ngress of WOC’s and Government, Advisory Groups, the committee 
secured information about the extent of this influx of oil company 
erg into the operations of the Department of the Interior during 
orld War II.” that investigation, the Department of Justice 
supplied a memorandum which described the organization of this oil 
agency as follows: : 


* * * Very shortly thereafter (June 18, 1941), the Petro- 
leum Coordinator set up 83 industry committees divided into 
5 operating districts. Sixteen miscellaneous committees were 
organized to advise the Deputy Coordinator in pee 
The Petroleum Administration set up Washington and re- 
gional offices staffed with 61 employees and executives of the 


% Hearings, p. 1585. 

* Hearings, p. 1536. 

* Hearings, WOC’s and Government Advisory Groups, 84th Cong., Ist séss., serial No. 
12, pt. III, pp. 2220 et seq. 
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oil companies. Eventually in November 1941, the Coordina- 
tor appointed the Petroleum Council for National Defense, 
composed of 66 members, 40 of whom were executives of the 
major oil companies. After Pearl Harbor this organization 
became known as the Petroleum Industry War Council. Then 
a Foreign Operations Committee was created and it had 27 
operating subcommittees under it. During early 1943 a sur- 
vey of committee memberships was made by the writer and it 
was found that the Petroleum Administrator had 155 petro- 
leum industry committees with 1,635 members, of whom 1,136 
were officials or employees of major oil companies.” ** 


As Petroleum Coordinator, Secretary Ickes concluded that a gaso- 
line and oil shortage on the east coast was imminent as a result of the 
diversion of American-flag tankers to transportation for the Allies, 
Consequently, in June 1941, PAD promulgated plans which the Co- 
ordinator recommended be utilized to cope with such a crisis. His 
recommendations dealt with prospective east coast gasoline rationing 
and required numerous cooperative activities by the industry advisory 
committees.. A number of pipeline projects were contemplated. in 
PAD’s proposals. Foremost among the pipeline recommendations 
was to be the construction by the oil industry of a large crude oil pipe- 
line extending from Texas to the east coast refineries. This project 
proposal came to be known as the National Defense Pipeline system.” 
~ In connection with the oil industry defense programs, the office of 
‘Petroleum Coordinator immediately concerned itself with the oil in- 
dustry’s pending antitrust litigation. The rapidity with which this 
concern expressed itself by action is indicated by the fact that by 
June 4, 1941, the negotiating committee could record that Secretary 
Ickes had obtained from Attorney General Jackson a written commit- 
ment “* * * that no decree will be entered in the pending litigation 
without Ickes’ approval and no new suits will be instituted without 
consulting Ickes.” *° 

In the operations of PAD, the industry representatives who 
were adversaries to the Government in the negotiations for the 
antitrust settlement, became at the same time identified with offi- 
cial Government projects. PAD’s National Defense Pipeline Com- 
mittee, for example, was first under the chairmanship of William §. 
Farish, president of Standard Oil Co. (N. J.), and, later, by W. Alton 
Jones, president of Cities Service Co. Charles I. Thompson, the 
secretary of the antitrust case industry negotiating committee, became 
chairman of the Lawyers Committee for the National Defense Pipe- 


SIbid., p. 2222. This memorandum also stated: 

“During World War II there was much open criticism of the delegation of authority 5 
the Department of the Interior to the petroleum industry committees. The House Na 
Affairs Petroleum Subcommittee in its interim report dated October 5, 1943 .. . observed: 

“Phe Office of Petroleum Administration for War promulgates regulations for the 
conduct of the industry with advice and counsel of the Petroleum Industry War Counell 
and the district committees; all of these are made up, in large degree, of executives and 
employees of the major oil companies. The regulations are ‘enforced by administrative 
denials of permits, etc., under a multitude of orders controlling every action in the 
industry * * *, The PAW was criticized by nearly every witness who appeared before 
the subcommittee for its bungling * * * and its favoritism to the large oil compani 
whose employees predominantly man the PAW * * *. Furthermore it is the opinion 
this subcommittee that these committtes have been entrusted with too much power and 
have been biased in their exercise of this power in favor of the major oil companies. 
Thus there has been discrimination against the weaker independent members of the 
industry under the guise of furthering the war effort.’" Ibid. p. 2224. 

2° Hearings, p. 1265. 
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line. In-this position he drafted the basic plan for the pipelines’ 
organization and did the legal work attendant thereto.** As Gov- 
ernment officials and as advisers to the Government, oil company per- 
sonnel were in a position to direct official Government ‘policies with 
respect to the oil industry so as to assist them in the antitrust litigation 
with the Department of Justice. : 

Negotiations between the Antitrust Division and the defendant oil 
companies were further complicated by the fact that the industry 
continued its settlement efforts through the offices of the Secretary of 
the Interior. Officials of PAD were relied upon to advance the in- 
dustry position in the consent decree negotiations. On July 11, 1941, 
for example, the industry negotiating committee records show J. How- 
ard Marshall interceded in settlement discussions on behalf of the 
industry. The memorandum, entitled “Status of Antitrust, Elkins 
Act and Defense Transportation Projects” as of 12 o’clock noon, July 
16, 1941, states: 


On July 11, 1941, the negotiating committee submitted 
drafts of a “final decree” and of a “partial decree” to Howard 
Marshall. On July 12, 1941, the latter submitted the decrees 
to and discussed them with the Asbill rour. On July 15, 
1941, Marshall spent 2 hours with Arnold.*? 


J. Howard Marshall’s activities on behalf of the industry resulted 
from his conference on July 3, 1941, with counsel for the pipeline 
companies. This conference was to discuss (1) the mechanics of oil 
company participation in PAD’s transportation programs, and (2) 
the “* protection required by the industry under the antitrust 
laws.” Mr. Thompson reported to the industry negotiating com- 
mittee the following conclusions of the industry counsel: 


It was the consensus of opinion among the attorneys for 
the industries present that immunity under the antitrust laws 
could best be obtained by the entry of-either a final decree 
or partial decree in the Mother Hubbard suit which would 
include (a) a settlement of the existing Elkins Act contro- 
versy; (b) a reference to the letters of the Attorney General 
to the Coordinator of Petroleum for National Defense; (c) a 
reference to the request by the Coordinator to the industry 
to construct the proposed pipelines and tankers;,and (d).an 
express finding by the court that concerted action with respect 
thereto and agreements for. the preallocation of space therein ., 


‘' would not constitute a violation of any laws of the United 
States.*s 


To implement this conclusion, Mr, Marshall offered to intercede 
for the industry at the Department. of. Justice: Mr. Thompson’s 
report continues 


Mr. Marshall stated off the record that he would be willing 
to cooperate in the above-stated purposes provided no mn 


were encountered and specifically suggested Friday, the 11t 
of July, as the date. by which he should receive suggestions 


Hearings, Dp. 1265. 
. 1597. 
® Hearings, p. 1540. 
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from the industry respecting the protection desired under 
the antitrust laws. He also stated that if a form of decree 
could be prepared by that time he would be willing to 

with members of the negotiating committee, to Thawenond 
Arnold for the purpose of urging a speedy solution. He 
stated, however, that in his opinion it would not be possible 
to include in any decree to be entered within a few weeks a 
final disposition of the marketing problems contained in the 
most recent draft of the agenda. He stated off the record 
to me that certain features of article III would be objec- 
tionable to Mr. Ickes referring to the provisions designed 
to bring about See accounts and the provisions 


prohibiting continuance of the voluntary curtailment plan 
in California.** 


At the conclusion of the meeting, Mr. Marshall warned that the 


Government itself would construct the pipelines if the industry 
showed any— 


* * * disposition to delay the construction of pipelines for 


the purpose of trading its cooperation for an adjustment of 
the Elkis controversies, * * 


_ Because of these remarks Mr. Thompson was of the view that 
prompt action was required. He stated in his report: 


From the above, it is quite apparent to me that we must act 
speedily if we are to receive any assistance from the Coordi- 
nator in the settlement of the existing and prospective suits.** 


The Department of the Interior’s participation in the consent de- 
cree negotiations was amplified by Mr .Thompson in his testimony at 
the hearings. At that time he described the blending of Government 
and private interests in the settlement discussions as follows: 


In these discussions, Mr. Ickes was, of course, the key and 
top figure. He was represented in discussions dre WwW 
Mr. Davies, who was Deputy Coordinator, by Mr. Marshall, 
the Chief Counsel, and the Antitrust Division was repre- 
sented by Mr. Arnold. 

I was present as a member of the negotiating committee, 
and in my capacity as chairman of the lawyers’ committee, 
counsel on the pipeline project. 

By August 5, 1941, the efforts of industry representatives in the | 
Department of the Interior to use the influence of that Department 
to secure an early disposition of the antitrust litigation were success- 
ful. On that date Colonel Klein, chairman of the industry negoti- 
ating committee, reported to Mr. Colley, president of Atlantic Refining 
Co., that a pipeline settlement had been arranged. Mr. Klein re- 
counted the course that the negotiations had taken and described the 
Interior Department’s interest in the settlement. He stated: 


As you know, the committee has been almost constantly in 
Washington since the early part of February. Prior to the 


* Hearings, p. 1541. 
Hearings, 1257. 
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declaration by the President of the unlimited national emer- 
gency, discussions looking toward a complete settlement of 
the matters in controversy had been crystallized into a pro- 
sed form of consent decree which was codelike in its nature. 
ent developments have convinced both the negotiatin 
committee and the Antitrust Division of the Department o 
Justice that rapidly changing conditions have made any im- 
mediate settlement of all the issues in the so-called Mother 
Hubbard suit impractical. 

The desire on the part of certain major companies to aid 
the Petroleum Coordinator in solving the shortage of trans- 
portation facilities to the East through the construction of 
emergency pipelines and a laudable spirit of cooperation, 
both in the artment of Justice and in the Office of the Co- 
ordinator for N ational Defense, have recently resulted in the 
negotiations of a proposed settlement of the Elkins Act 
claims.** 


In his report, Colonel Klein noted that the Department of Justice 

agreed to the proposed settlement, in order that the industry would 
articipate in the defense programs sponsored by the Department of 
eInterior. In this connection he stated: 


It should be noted in passing that the settlement from the 
point of view of the Department of Justice is in aid of nation- 
al defense and is conditioned by it upon the willingness of the 
major companies, doing a substantial business in the North 
Atlantic States, agreeing with the Petroleum Coordinator to 


construct the proposed crude oil pipeline from east Texas or 
Shreveport, La., to the Philadelphia-Bayonne area.” [Em- 
phasis supplied. ] 
Mr. Klein’s August 5, 1941, letter also outlined his understanding 
of the general effect of the proposed final judgment to be entered in 
the pipeline litigation. It is clear that this gee pase judgment, in 


its essential provisions, was the same as the ju 


ent which ulti- 
mately was entered on December 23, 1941." 


“1. The judgment (so far as the defendants consenting thereto are concerned) will be a 
final abandonment by the Government of all claims that dividends or profits heretofore paid 
or credited by pipelines to defendants shipping over the lines constitute rebates under the 
Elkins Act. As the mow triple damage claim of the United States in the event at 8 

ision adverse to the industry would be very large, it is to be expected that the fi 
ment contemplates that the industry will in return make substantial concessions. 

. In the event that the decree becomes effective, no interstate pipeline common carrier, 
ade | or wholly owned by defendants, may pay or credit to any defendant owner shippin 
over its line any earnings or dividends in rd calendar year commencing sansary 1, 1 
excess of 7 percent of the last valuation of the carrier’s property made by the Interstate 

merce Commission as brought down to date by the carrier’s accountants. 

“8. If the above-mentioned figure of 7 percent has been earned but not paid during 

r, it a be pete in any subsequent year. If, however, 7 percent or any rt the 

s been withheld because not earned, the deficiency may be made up only within the next 

8 succeeding years. 


“4. Each of the affected pipertnes will be uired to retain and transfer to surplus any 
earnings made in excess of the 7 percent permitted to be paid. This fund may be used for 
limited purposes including the payment of debts existing at the time the decree is entered, 
if such debts were incurred in yrreigt sy | or acquiring common-earrier property. Such 
surplus may not be used to retire any debt incurred after the date of the decree. wever, 
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In response to Mr. Klein’s report, on August 5, Mr. Colley called 
a meeting for August 12, 1941, of the industry executives to consider 
the settlement proposed by the negotiating committee. At this meet- 
ing, Mr. Colley also explained that construction of the national- 
defense pipeline was the means by which the industry could get the 
Government to agree to the proposed pipeline final judgment. In 
this connection, the memorandum of the meeting states: 


Mr. Colley called the meeting to order and stated that 
before turning the meeting over to Colonel Klein, as chair- 
man of the negotiating committee, to discuss his report, he 
would like to bring out the point that the present possibility 
of disposing of the pipeline phase of the antitrust suit had 
been brought about largely by the proposal to build the large 
crude line from the Southwest to the east coast, under emer- 
gency conditions. While this was helpful, it also added 
complications, in that a failure on the part of the industry 
to agree to build the pipeline on terms satisfactory to the 
Government might make the Justice Department unwilling 
to conclude the suit in the present manner.” 


At the August meeting, the industry decided to accept the proposed 
final judgment recommended by its negotiating committee. 
Concurrently with these developments in the antitrust litigation, 
preparations for the construction of the national-defense pipeline 
roceeded under the sponsorship of the Department of the Interior. 
n September 5, 1941, these preparations culminated in the signing 
of an agreement by 11 major oil companies to organize a company to 
be known as National Defense Pipehnes, Inc.** Signatories to this 
ment were Standard Oil Co. (New Jersey), Consolidated Oil 
ry Sun Oil Co., the Atlantic Refining Co., Cities Service Co., 
Socony-Vacuum Oil Co., Inc., Tide Water Associated Oil Co., the 
Texas Corp., Shell Oil Co., Inc., Gulf Oil Corp., and Pan American 
Petroleum & Transport Co.” 
__ In broad outline, the national-defense pipelines agreement provided 
that the signatories would jointly organize a corporation to construct 
a 250,000-barrel-per-day crude-oil pipeline from Texas to the Bayonne 
and Philadelphia areas. Eighty percent of the estimated $80 mil- 
lion cost. was to be, gree, on borrowing, with the balance of the 
funds and capital required for construction and to commence opera* 


Such funds may be utilized in the expansion of carrier facilities but, if so used, may not be 

added to the valuation upon which the 7 percent permitted return is computed. 

' “5, Knowing violations of the dividend restrictions would subject the recipient to a 

popalty obtainable by the United States in the proposed suit equal to 3 times the amount 
y which the payment received exceeds the 7 percent permitted. 

“6. The United States would reserve the right to continue to prosecute the case of 
United States v. A. P. I., except insofar as it may raise Elkins Act issues. 

“7. The United States has not insisted upon either the usual injunctive language or the 
inclusion of the customary search and seizure provisions, You will note, however, that 
éach carrier affected would be ordered by the Court to make annual reports to the Attorney 
General with respect to all matters relevant to the enforcement of the judgment. 

* “8.°It is proposed that jurisdiction be retained for the purpose Of modifying the judg: 

ment upon any grounds. nder this provision in the eyent one of the prospective defend- 

anfs should prefer to litigate its Elkins Act issue, the United States would be free, in the 

event such defendant finally lost such litigation, to petition the Court to modify the pro- 

vision peter 225, 3 a 7-percent return for the future. If, on the other hand, such defendant 

‘were successful in its litigation, all parties to the decree would be in a position to, petition 
Court to Vacate the entire decree. 

%* Hearings, p. 1602. 

Hearings, p. 1603. 

“ Hearings, p. 1304. 

# Hearings, pp. 1311-1312. 
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tions to be secured through sales of stock to the participating com- 
anies. Each company agreed to purchase stock pursuant to a formula 
which established their respective proportionate shares of crude oil and 
refined products transported from Texas to the east coast in 1940, Kach 
company agreed to tender to the pipeline in Texas, and to take crude 
oil at the termini, its proportionate share, as set forth in the agree- 
ment, of the capacity of the proposed pipelines. Provision also was 
made for a proportionate participation of additional east-coast re- 
fining companies which had a 1940 crude-oil or refined-products sup- 
ply position based on shipments from the Gulf. 
’ As conditions of its going into effect, the national-defense pipelines 
agreement required the occurrence of four events. Two of these con- 
ditions were directly related to the pending antitrust litigation. First, 
the Attorney General would be required to approve the character of 
all of the activities set forth in the agreement. This would have in- 
cluded recognition of the market allocations that were implicit in 
the industry’s apportionment of the pipelines on the basis of 1940 
supply positions. In addition, industry cooperation in the pipe- 
line project was expressly conditioned on the entry of a consent 
decree in the API case. This condition in the national-defense pipe- 
lines required the following : 


A decree of the District Court of the United States for the 
District of Columbia entered in the matter of United States 
of America v. American Petroleum Institute, et al., civil 
action No. 8524, wherein it is adjudged and decreed that the 
concerted activities of the parties hereto hereinafter set forth 
are not in violation of the antitrust or other laws of the 
United States.** 


‘+, It is clear that these conditions in the national-defense pipelines 
agreement, if complied with, would have recognized the legality of in- 
dustry arrangements that existed in 1940. The conditions contained 
in the agreement required the entry of a consent decree which would 
declare lawful some of the activities which were under attack in the 
API case. 

» During the hearings, Mr. Thompson acknowledged that the ar- 
rangements to maintain a 1940 east-coast supply position were under 
attack in the API case. Further, Mr. Thompson testified that the 
industry would have been reluctant to cooperate in the defense program 
for the construction of the pipeline without such a.consent decree from 
the Government.** He testified : 


Mr» Harxuys. This agreement about the national-defense 
pipelines, was it not, was conditioned on a consent decree that 
would legitimize activities that were under attack in the API 
case 
Mr. TuHomrson. Yes. 

» Mr. Harkins. And the industry refused’ to build such a 
pipeline without such an agreement ? ‘ 

{r. THomrson. The lawyers who permitted the industry, 
without such a condition, to build that pipeline should have. » 


had their heads examined. 
-_ 
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It is noteworthy that the wh ag 5, 1941, National Defense Pipe- 
line agreement does not accord with the August 5, 1941, statement of 
Colonel Klein, chairman of the industry negotiating committee. In 
his report to the industry, Colonel Klein had aan that settlement 
of the issues in the API case was impractical, and, accordingly, the 

tiating committee recommended a proposed settlement of the 
Elkins Act claims.“ Notwithstanding this recommendation, the con- 
ditions set forth as a requisite for industry cooperation in the construc- 
tion of the National Defense Pipelines required disposition of many 
of the antitrust issues in the API case, in addition to the Elkins Act 
claims. In fact, the consent decree proposed in the National Defense 
Pipeline agreement on September 5 did not specifically mention the 
Elkins Act. 

Shortly after the National Defense Pipeline agreement was signed 
on September 5, 1941, the pops for the construction of the 
— received a series of setbacks. In August 1941, the Senate 

ad appointed a special committee to investigate gasoline and fuel-oil 
shortages. On September 11, 1941, this committee, called the Maloney 
committee, issued a preliminary report on its investigation into gaso- 
line shortages on the east coast and the necessity for a transcontinental 
pipeline.* In its report, the committee found that there was no 
shortage of facilities to transport crude oil or refined products to the 
east coast. The committee was of the opinion that unnecessary alarm 
over an impending fuel-oil shortage was caused by “* * * an over- 
enthusiasm on the part of those charged with the direction of the 
petroleum situation,” 

In addition to the criticisms in the Maloney report, the Allocation 
and Priorities Division of the Office of Production Management, in its 
September meeting, did not grant a priority rating for the steel sup- 
plies that were needed to construct the pipeline. ‘These controversies 
resulted in Congressional objections to construction of the pipeline, 
and caused Senator Gillette to withdraw the approval he had previ- 
ously granted to the proposed pipeline settlement. 

On September 15, 1941, Assistant Attorney General Arnold advised 
Mr. Thompson that, as a result of the objections to the national- 
defense pipeline, the Department would be unable to complete the 

vopenst consent settlement in the Elkins Act cases. According to 

r. Thompson’s memorandum, Mr. Arnold described political con- 
siderations involved in the pipeline settlement as follows: 


The proposed Elkins Act decree was approved by him after 
he had described the plan of settlement to Senator Gillette 
and the latter had telephoned to the members of his com- 
mittee and obtained their approval in aga oR In describ- 
ing the settlement to Senator Gillette, Mr. Arnold had 
ones that the consideration for the release of 
Elkins Act claims would be an agreement on the part of the 
industry to build the Texas-Bayonne pipeline. The industry, 
in agreeing to build the line, subject to the necessary govern- 


« 1600. 

“8S. Rept. 676, 77th Cong., 1st sess., Gasoline and Fuel Oil Shortages. 

* Tbid., p. 2. The committee's report also states : 

“We have not felt that it was a part of our immediate nsibility to attempt to find 
out whether or not the ‘shortage’ question arose as a result of a desire to construct a 
pipeline, or other = gpg! or whether behind the scene there was some connection 
pending antitrust suits, or whether the price of petreleum products was involved.” 

* Hearings, p. 1268. 
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mental cooperation including the granting of priorities, has 
done all that it was asked to do by the Department of Justice. 
However, the Maloney report and the failure of the Priorities 
— = grant a project rating have changed the situation 
itically. 

PoThe unqualified ap roval of the settlement by Senator 
Gillette has been withdrawn, and it will be necessary for the 
Department to review the situation with the Gillette commit- 
tee again unless, within the next few days, the situation again 
changes and it appears that the pipeline is to be built.” 
[ Emphasis 

The bargaining aspect of the settlement negotiations was pro- 
nounced in this phase of the negotiations. Industry cooperation in 
the construction of the defense pipeline was the “consideration” to 
the Government for release of the Elkins Act claims. In the event 
this consideration failed, Mr. Arnold suggested that another “consid- 
eration” possibly could be the entry of a partial decree in the API 
case. In this connection, Mr. Thompson’s memorandum states: 


Mr. Arnold made the further tentative suggestion that if 
the pipeline is not to be built, a valid consideration to the 
Government could be obtained for the Elkins Act release 
if, contemporaneously with the entry of the Elkins Act 
decree, a stipulation were entered in the Mother Hubbard 
case, (a) continuing the case either for a year or until the 
termination of the emergency and (bd) settling a few of the 

, ponepe matters in dispute such as the one-half cent dif- 
erential between split and 100 percent accounts in which the 
various independent dealers’ associations have an interest. 
Mr. Arnold feels that if the latter step is taken contempo- 
raneously with the entry of the Elkins Act decree, Senator 
Gillette would have no objection, even though the pipeline 
is not to be constructed.*° 


Notwithstanding the setbacks in the plans for the national defense 
pipeline project, the defendant companies continued their prepara- 
tions to approve the proposed consent decree in the Elkins Act cases. 
On September 10, 1941, Mr. Klein advised the oil companies that 
counsel of all parties defendant in the Elkins Act settlement would 
meet on in ome a 16 in the Queen Elizabeth room of the Raleigh 
Hotel, Washington. He stated that the purposes of meeting were 
to have counsel sign answers to the complaint and final judgment in 
the Elkins Act decree. In addition, counsel would sign a stipulation 
and decree in the API case “* * * granting immunity to defendants 
who engaged in concerted activities upon the recommendation of the 
Petroleum Coordinator.” ™ 

Pursuant to these arrangements, counsel for all of the defendants 
to be named in the new Elkins Act complaint, on September 16, signed 
the proposed consent decree. In a letter dated September 19, 1941, 
Colonel Klein advised Mr. Asbill that the decree had been signed. 
As chairman of the Negotiating Committee Mr. Klein retained in his 
custody, in escrow, the pages containing the signatures of counsel.” 


® Hearin 1613. 
© Hearings’ 1614. 
= Hearings, p. 1612. 
™ Hearings, p. 1615. 
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In his letter Colonel Klein noted that not all of the defendants had 
signed the proposed decree. In this connection he stated : 


Counsel for Gulf, Jersey, and Humble have agreed to 
accept the decree but stated they preferred to postpone ge 
ture until the day the decree is to be entered. Inasmuch as 
counsel for Gulf and Jersey are members of our negotiati 
committee, we are quite certain that signatures of counse 
representing the three above-named companies will be readily 
obtainable at ay time. 

Counsel for the Ohio Oil Co. (and the Illinois Pipe Line 
Co.) did not sign the decree and stated they wished to give 
the matter of settlement further thought. 


4. Fourth phase: September 16, 1941, to December 23, 1941 


From the time that the decree signed by the defendants was placed 
in escrow in the custody of Colonel Klein on September 16, 1941, to the 
entry on December 23, 1941, formal negotiations between the industry 
and the Department of Justice were intermittent. It is clear that the 
documents, supplied to the committee by Mr. Thompson in this period, 
do not comprise a complete record of all of the events that transpired. 

At first, an effort was made to continue to justify the pipeline set- 
tlement on the basis that the national defense pipeline would be con- 
structed. To this end, efforts were made by officials of both the Petro- 
leum Administration for Defense and of the Antitrust Division to 
convince Senator Gillette that the pipeline in fact was going to be 
constructed.** 

In November 1941, however, the national defense pipeline project 
collapsed. Circumstances at that time convinced both Secretary Ickes 
and his industry advisers in the Department of the Interior that no 
oil shortage threatened the east coast. _Notwithstanding the fact that 
this circumstance removed the reason for building the pipeline, the 
industry negotiators contended that the Antitrust Division should 

roceed with the settlement. This point of view was contained in Mr. 
hompson’s November 3, 1941, report to his partner, Mr. Ingersoll 
Mr. Thompson stated : 


Ickes (as well as the industry) has now been convinced that 
there is no oil shortage in the East. Moreover, a resolution 
has been introduced in Congress for the appointment of a 
board of experts to investigate the necessity of the pipeline. 
It becomes more obvious every day that the line will not be 
constructed at any time in the near future. 

The industry’s point of view is that Arnold agreed to car 
out the Elkins Act settlement. if the industry agreed to build, 
the pipeline and he should fulfill his promise. 


According to Mr. Thompson’s report, the negotiating committee 
concluded that the collapse of the national defense pipeline project 
did not preclude ‘a settlement in the Elkins Act cases. Since Mr. 
Arnold had not formally repudiated the negotiated pipeline settle- 


Hearings, p. 1615. ‘The Ohio Off Coi:was neither @ named defendant in the complaitit 

filed on December 23, 1941, nor did it sign the consent judgment entered on that date. 

Hearings, pp. 189, 195. 
r es report dated October 1, 1941, from Mr. Thompson to Colonel Klein, Hearings, 
® Hearings, p. 1620. : 
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ment, the peantiating committee believed that he might either (1) 
supplement the proposed Elkins Act decree with additional antitrust 
provisions, or (2) incorporate the proposed Elkins Act decree into 
a broader settlement of other issues raised in the API case.*° The 
negotiating committee, therefore, decided to await future develop- 
ments, and in the meantime to have Mr. Ingersoll keep Attorney Gen- 
eral Biddle informed of the industry’s views. In this connection Mr. 
‘Thompson’s November 3, 1941, report stated : 


Since there is at the present time no definite impasse, there 
is no specific action which the negotiating committee wants 
us to ask Biddle to take. It does seem advisable to everybody 
that if, as, and when the opportunity arises, Biddle should be 
informed of the present status of the situation. There is a 
distinct feeling that time is running in favor of the industry 
and that it would be a mistake in policy to precipitate an 
impasse. If, as, and when we get in a shooting war, it would 
seem unlikely that the Government would actively prosecute 
Elkins Act claims. If the test suits were won by the Govern- 
ment, apart from the tremendous penalties collectible, the 
practical result would be divorcement of pipelines from major 
oil company ownership. Disintegration of the industry at 
such a time would be a catastrophe from the point of view of 
national defense. 

From every point of view, the happiest solution of the 
Breet situation would be to enter the negotiated consent 

ecree settling the Elkins Act controversy for all time, and 


either to postinone the antitrust litigation until the emergency 


is over or sett 
Act. 


On November 5, 1941, the Department of Justice suggested another 
meeting with the negotiating committee to determine what disposition 
should be made of the proposed Elkins Act decree in the circum- 
stances. Colonel Klein called a meeting of his committee on Noyember 
24, to consider proposals acceptable to the industry.*® 

At a meeting of the negotiating committee with the staff of the 
Antitrust Division on December 5, 1941, the negotiating committee 
submitted a new proposed consent decree in both the API case and the 
Elkins Act cases.°* These proposals were not acceptable to the staff 
of the Antitrust Division. At that time the Antitrust staff countered 
with a suggestion that a tempory decree be entered in the API case 
to be effective until June 15, 1943, at which time litigation would 
continue.*® The staff’s proposal was not acceptable to the industry. 

At the December 5, 1941, conference the industry negotiating com- 
mittee advised the staff of the Antitrust. Division that. the proposals 
which it had submitted were final, and that the negotiating committee 
was opposed to further discussions of the matter. 

The attack on Pearl Harbor on December 7, 1941, provided the 
additional leverage needed by the industry to consummate the pro- 
posed pipeline settlement, without disposition of any of the antitrust 


e it within the terms and scope of the Sherman 


% Hearings, p. 1620. 
% Hearings, p. 1621. 
™ Hearings, p. 1622. 
“ Hearings, p. 1647. 
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issues. On December 9, Colonel Klein submitted to Mac Asbill, for 
the Antitrust Division, 10 copies of new decrees in the API case and 
in the pipeline case that the industry committee had prepared after 
the December 5 meeting. Colonel Klein advised Mr. Asbill, however. 
that although the industry negotiating committee would recommend 
the two decrees to the industry, “* * * it was my personal opinion 
that since hostilities had opened the industry would not accept either 
draft at this time.” Colonel Klein, in view of this, suggested that 
it might be possible to persuade the industry to accept the pipeline 
decree which had been signed on September 16. He warned the staff 
of the Antitrust Division that no change in that decree would be 
acceptable. In this conection he stated in a letter dated December 
11, 1941, to Mr. Thompson: 


I told him that in my opinion the only possible solution 
at this time was for the Department to accept the pipeline 
decree we had already submitted to the industry and on 
which we had obtained the signatures of counsel for prac- 
tically all of the urn emg. that I felt on about a week’s 
notice we could probably obtain authorization from the de- 
fendant companies to proceed in the Pipeline cases on the 
basis we had heretofore agreed upon with the Department. 

However, if the Department desired any amendment of 
this decree, even along the lines of our draft of December 5, 
it would be absolutely necessary for us to refer the entire 
subject matter back to the industry and counsel. I told him 
that I personally did not feel at all sanguine that we could 
obtain the industry’s approval of either the December 5 draft 
in the Pipeline cases or in the Mother Hubbard case. 


This proposal by the industry negotiating committee was not ac- 
ceptable to Thurman Arnold. On ember 11, Mr. Arnold advised 
Colonel Klein that any disposition of the pipeline cases must include 
provisions as to minimum tenders and for the provision of common 
carrier facilities, including tankage, that is necessarily incident to 
transportation. In this connection Mr. Arnold stated: 


It is to be understood, however, that any acceptance of the 
proposed pipeline decree will be conditioned upon the in- 
clusion of pipeline provisions as to minimum tenders and 
common-carrier facilities (as set out in arts, V and VI of 
the draft of the decree in the Antitrust case submitted by you 
to Mr, Asbill on December 9, 1941), in the pipeline decree 
if an antitrust decree containing such provisions is not en- 
tered at this time.” 


For reasons which are not reflected in the industry Tiegotinting 
committee files which were supplied to the committee, Mr. Arnol 
did not. adhere to this position. The industry prevailed in its in- 
rene g that no changes be made in the previously approved pipeline 
ecree. 
In his testimony at the hearings, Mr. Thompson stated that Mr. 
Arnold suggested, in view of the war, that both sides withdraw their 


® Hearings, p. 1648 


® Letter, December 11, 1941, Assistant Attorney General Th 
T. Klein, The Texas Co., Hearings, p. 1313. 
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testified : 


A few days after December 8, Mr. Arnold asked Colonel 
Klein to convene the industry committee to meet him, that 
is to meet Mr. Arnold in his office on the afternoon of De- 
cember 17. At that meeting he told us that the revised pro- 
posal in the Mother Hubbard case was not satisfactory and 
that the staff was urging substantial changes in the i 
Act decree which we had signed the prior September. 

Mr. Arnold thereupon suggested, and I might say we had 
no advance intimation that he was going to make this sug- 

ion, at least I didn’t, that in view of the grave war situa- 
tion, both sides withdraw all demands for changes in the 
Elkins Act decree and accept it as written, I might say, im- 
perfect,though it may be, and imperfect though it may be was 
what Mr. Arnold said. The negotiating committee then com- 
municated this to the industry and the industry unanimously 
voted to close on that basis and go to work for the war.” 


On December 23, 1941, the Department of Justice announced the 
filing of the complaint and the entry of the final judgment in the Dis- 
trict Court for the District of Columbia. The Department’s an- 
nouncement stated that 20 major oil companies, 52 common carriers 
by pipelines, and 7 affiliates of the major companies agreed to the 
terms of the consent decree.” 

Colonel Klein reported to Mr. Colley on December 24, 1941, the 
entry of the pipeline consent decree and the postponement of the API 
ease. Mr. Klein’s report stated: 


The consent decree finally disposing of the substantial 
Elkins Act claims was en yesterday in the form ap- 
proved by the industry at the meeting called by you and held 
in August and in the form signed counsel for defend- 
ants on September 16. One thousand copies of the bill of 
complaint and final judgment are now in the course of being 
printed and will be distributed among counsel for the defend- 
ants within a few days. 

Contemporaneously with the entry of the Elkins Act de- 
cree an order was signed by court extending the time for 
filing answers, motions, or other pleadings in United States 
v. American Petroleum Institute et al., until July 20, 1942. 
This action was taken by the Department at the request of 
the negotiating committee and because rapidly changing con- 
ditions in a war economy had convinced both the Depart- 
ment of Justice and the committee that any permanent set- 
tlement of the problems involved in the antitrust case is now 
impractical. The committee anticipates that further lengthy 
extensions in this suit can and will be obtained during the 


continuance of the war. 


In his report Colonel Klein acknowledged that. the pipeline consent 
decree was ambiguous and that the companies wonid required to 


demands for changes in the pipeline consent decree. Mr. Thempson 
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construe its provisions. He offered the services of the negotiating 
committee to the industry for opinions on matters where interpreta- 
tions might be desired. this regard he stated : 


The negotiating committee is conscious of the fact that 
the Elkins Act judgment contains certain ambiguities and 
that various provisions must, from time to time, be construed 
by the various defendants. Upon receipt of written ques- 
tions the negotiating committee would be glad, from time to 
time, to meet and give its opinion upon matters of apa pte 
tation in the light of its knowledge of the background of the 
phraseology used.* 


The staff of the Antitrust Division was strongly on ag to the 
entry of the pipeline decree. Mac Asbill, the chief of the Govern- 
ment negotiators, W. B. Watson Snyder, the Department’s oi: expert, 
and H. Douglas Weaver, special attorney, the antitrust staff members 
who had participated in all of the negotiations, refused to sign the 
judgment. Each had signed all four of the ee es filed by the 

partment in its 1940 oil industry program. Only three Depart- 
ment of Justice officials signed the decree: Attorney General Biddle, 
Assistant Attorney General Thurman Arnold, and Edward M. Cur- 
ran, United States Attorney.” 

The reasons which were the basis for the Antitrust Division staff’s 
refusal to sign the decree are not known by the committee because 
in the investigation, representatives of the Department of Justice 
declined to supply the memorandums that had been prepared by the 
staff. At the hearings the Department’s representatives would not 
testify as to the contents of these memorandums.” 

Notwithstanding the bargaining that had characterized the nego- 
tiations, and which was manifested as late as December 11, 1941, in 
Mr. Arnold’s letter to Colonel Klein, in the final settlement substan- 
tial concessions were yielded by the Government. By its terms, the 
oil pipeline consent decree compromised for the industry all out- 
standing monetary claims of the Government that were based upon 
violations of the Elkins Act. The Government, in the settlement, col- 
lected no part of the monetary damages for which it had originally 
instituted its Elkins Act cases. Even more important to the Antitrust 
Division, however, the settlement left unresolved all of the antitrust 
ae related to pipeline operations which were contained in the 

partment of Justice’s 1940 antitrust program. The decree provided 
no relief to prevent antitrust abuses in pipeline operations.” 


* Hearings, p. 1649. 

*% Hearings, p. 195. In antitrust cases the United States attorney’s participation is 
purely formal. He is not responsible either for the trial of the case, or for the negotiation 
of a settlement. These matters all are the responsibility of the Antitrust Division. 

® Hearings, p. 95. 

Hearings, pp. 88-85. 

* The provisions which the staff of the Department of Justice recommended to assure 
- common carrier operations were contained in the draft decree submitted by the industry 

committee on December 5, 1941. Crude pipelines would be subject to the following: 

“V. Each major and secondary defendant party to this decree and each of their present 
and future subsidiaries and successors, which now or hereafter, either individually or 
jointly with others bound hereby, owns or operates a common carrier pipeline e in 
the transportation of crude oil in interstate commerce be ordered and directed : 

. “(1) To provide and furnish reasonable facilities and connections for receiving, trans- 
rting, interchanging, and delivering crude oil as required by law and make such facil- 
ties and connections available on equal terms to all shippers who comply with the pro- 
visions of duly filed and published tariffs and the rules and regulations therein contained. 

“(2) To include in all duly filed and lawfully published tariffs, in addition to other 
matters customarily and properly a part thereof, reasonable rules and regulations, subject 
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THE CONSENT DECREE 


As approved by the Court, the final judgment in the oil pipeline case 
contains 10 numbered paragraphs. Through their counsel, 78 oil 
companies agreed to its terms.® 

In its recitals, the decree states that the plaintiff, United States of 
America, filed its complaint on December 23, 1941, and that all of 
the defendants severally have filed their answers denying the substan- 
tive allegations. The recital continues that all parties had consented 
to the entry of this final judgment “* * * without trial or adjudica- 
tion of any issue of fact or law herein and without admission by any 

rty in respect of any such issue and in final settlement of all claims 

erein in issue.” ® Release of all monetary claims is repeated in the 
order, which is stated to be in compromise and “* * * in final set- 
tlement of all money claims herein in issue, including claims for pen- 
alties, damages, and forfeitures * * *.” 
‘ “. summary, the numbered paragraphs of the decree contain the 
ollowing: 

1. Paragraph I recognizes the Court’s jurisdiction of the cause of 
action, the subject matter, and all of the parties. 

2. Paragraph II defines four terms: “defendant common carrier,” 
“shipper-owner,” “affiliates,” and “petroleum products.” The defimi- 
tion of the term “affiliates” is particularly broad and makes the decree 
applicable to the actions of “* * * successors or subsidiaries of any 
defendant, the parent of any defendant, and the subsidiaries of any 
such parent, and such other persons, groups, or corporations so re- 
lated as to in effect control or to be controlled by any defendant.” 

3. Paragraph III prohibits any defendant common carrier from 
making any payments in any calendar year commencing January 1, 
1942, to its shipper-owner which is in excess of 7 percent of the valua- 
tion of the pipelines’ property. Valuation is defined to mean the 
latest final valuation of the pipelines’ property “* * * owned and 
used for common carrier purposes as made by the Interstate Com- 
merce Commission.” A method is provided in the decree to brin 
annually the latest final ICC valuation down to date. The value o 
additions and betterments made after the date of the ICC valua- 
tion are to be added and from this sum deductions are to be made for 
depreciation and retirements, computed as of the close of the next 
preceding year. If the ICC has not determined the final valuation of 
a pipeline, the decree provides a method by which the common carrier 
may determine its own valuation on the basis of the records it keeps 
in accordance with ICC requirements. 

Subparagraphs (c) and (d) provides for payment to shipper- 
owners in subsequent years. Any amounts oligibte for payment under 
the formula that were earned and withheld by the pipeline could be 


to the approval of duly authorized Federal and State regulatory authorities, respecting: 

“(a) specifications of crude oil to be received and transported, in such terms as will not 
exclude good merchantable crude oil ; 

“(b) apportionment, when crude oil tendered and actually peor for shipment is in excess 
of the quantities of crude oil which can be immediately transported ; 

“(c} minimum tenders, not exceeding 5,000 barrels, of crude oil having the characteris- 
ties of the common stock crude oil being currently transported ; and 

my tankage necessarily incident to transportation of crude oil.” 
; @ provisions for product pipelines were similar, see par. VI, hearings, a 1639. See 
also the May 19 proposal to the Department of Justice, Hearings, pp. 14 1485. 

® Hearings, R. 192. The oil pipeline complaint and final judgment is printed in full 


in appendix XIV, infra, p. 370. 
Hearings, p. 193. 
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paid at any subsequent time, unless such earned and withheld sums 
were invested in common carrier facilities and included in the pipe- 
lines’ valuation. Amounts permitted to be paid under the decree, 
which were not earned in any particular year, could be paid, if earned, 
during any one or more of the next succeeding 8 years. 
4, Paragraph IV prohibits any shipper-owner from soliciting, ac- 
cepting, or receiving, by any device whatsoever, any sums of money 
from its pipeline which the pipeline is prohibited from paying under 


paragrap 

5. Paragraph V requires the pipelines to establish and maintain 
an excess earnings account for all net earnings in excess of the amount 
permitted to be paid to the shipper-owner in paragraph III. Such 
excess earnings are only to be used to construct new facilities, main- 
tain reasonable working capital, or to retire any debt outstanding ‘at 
the time of entry of the judgment which had been used to construct 
common carrier facilities. In the event of dissolution, sale or divorce- 
ment of a pipeline, the surplus account could be disbursed to the 


. stockholders of its parent corporation. 


' 6. Paragraph provides that the United States may collect three 
times the amount of any payments made in knowing violation of the. 
terms of paragraphs III and IV. Such damages are to be secured 
by the United States in a judgment entered in this cause on hearing 
after notice, and are to be “* * * in lieu of any and all other remedies 
or "pp amee for the enforcement * * *” of the decree. 

. Par _ VII preserved the right of the United States: (1) 
to use, imted PI case, evidence relating to the construction, operation, 
maintenance, use or distribution of pipelines, or other means of 
transportation controlled by the defendants, and (2) to secure other 
appropriate relief, including sale, divorcement or other rearrange- 
ments with respect to pipelines in the API case or in any other pro- 
ceedings brought under the antitrust laws. 

8. Paragraph VIII requires the defendant pipelines to render an- 
nually by April 15 a report to the Attorney General that sets forth 
certain information designed to enable the Government to ascertain 
the de. of compliance with the judgment. 

9. Paragraph IX recited that the judgment did not restrict, limit 
or enlarge any right, privilege, or exemption —— to a pipeline 
corporation by the Defense Pipeline Act of July 30, 1941, or by the 
terms of any proclamation of the President’s under that act. 

10. Paragraph X retained jurisdiction in the Court for such further 
relief as may be appropriate. 

Ina pata of its aspects the oil pipelines consent decree is validly 
subject to criticism. Industry bargaining tactics used to secure the 
Government’s acceptance could not reasonably be expected to promote 
the objectives of the antitrust laws. In addition eI of the 

rovisions of the oil pipeline decree is acknowledged on all sides.” 
Siesnstur, as entered, the oil pipeline decree contained no provisions 
for the antitrust relief that had been demanded by the Government 
in its 1940 program. Such injunctive relief was essential to assure 
that oil pipelines operate for the benefit of the entire industry. 


In addition to Colonel Klein’s remarks on December 24, 1941, Hearings, p. 1649, see 
Wolbert, American Pipe Lines, 1951, pp. 146, 147. 
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Notwithstanding all of these substantial shortcomings, the piecien 
eonsent decree as entered, if enforced vigorously as construed by the 
Department of Justice, could have resulted in a measurable reduction 
of the shipper-owners’ advantage over the pipelines’ outside users. 
Admittedly, the decree could not be effective to eliminate entirely the 
shipper-owners’ advanta That objective was foregone when the 
Department of Justice abandoned its position, taken at the start of 
the negotiations, that. required the pipelines to be operated at cost. 

At best the decree represents a “practical” solution to the problem 
of discriminatory rebates with which the Antitrust Division was con- 
fronted. Shipper-owners are permitted to continue to receive pay- 
ments from pipeline transportation revenues which are derived in 
part from the tariffs they have paid to the pipelines. . In short, the 
decree consents to the payment to shipper-owners of a rebate as limited 
in the amounts permissible under paragraphs IIT and IV. 

While such payments may be a “practical” settlement of the Elkins 
Act litigation, there is no specific authority in that act for the Attor- 
ney General to make such a compromise. A literal reading of the 
terms of the Elkins Act would prohibit any device whatsoever for the 
payment of any sum of money as a rebate or offset against the common 
carriers’ regular transportation charges, as fixed by its schedules of 


rates. 

Although the Elkins Act, by its terms, prohibits the payments to 
shipper-owners that the consent decree allows, such payments may be 
justifiable, if reasonable, as allowances for compensable services ren- 
dered by the shipper for the common carrier. Under this theory, 
dividends paid under the decree to the shipper-owner would be anala- 

us to the “just and reasonable” payments to shippers that are au- 

orized in section 15 (13) of the Interstate Commerce Act." Under 
that section, the common carrier, after compliance with appropriate 
procedures, may compensate a shipper for needed transportation serv- 
lees. If a carrier, for example, contracts with a shipper for the use 
of terminal facilities, or if a consignee performs his own pickup or | 
delivery services, or if a shipper makes his own provision for a portion 
of the transportation, a reasonable allowance to the shipper for fur- 
nishing such service is permitted. These services are inherent parts 
of the common carrier transportation and would either have to be 
performed by the carrier itself or payments would have to be made 
to whomever provided them. The allowance is related to expenditures 
made by the shipper which are in addition to the shipper’s payments 
for transportation. 

This theory was adopted by both the Government. and the de- 
fendants as the basis for the oil pipeline consent decree. Although the 


2 49U.8S.C.15 (18). This provision reads as follows: 

(13) Allowance for service or facilities furnished by shipper. 

“If the owner of property transported under this chapter directly or seereesy renders 
any service connected with: such transportation. or furnishes any instrumentality used 
therein, the charge and allowance therefor skall be published in tariffs or schedules filed 
in the manner provided tn this chapter and shall he no more than is just and reasonable, 
and the Commission may, after hearing on a complaint or on its own initiative, determine 
what is a reasonable charge as the maximum to be paid by the carrier or carriers for the 
services so rendered or for the use of the instrumentality so furnished, and fix the same 
by appropriate order, which order shall have the same force and effect and be enforced in 
like manner as the orders above provided for under this section.” 
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Government in its complaint ee an adjudication that all of the 
dividend payments constituted rebates that were unlawful under the 
Elkins Act, in the final judgment the parties consented to permit the 
of reasonable dividends to shipper-owners. 

: uring the initial negotiations for the consent decree the defendants 
related dividend payments to the shipper-owner to compensable allow- 
ances. for. serviees:rendered. ‘The capital invested by the —— 
owner in the pipeline was considered ‘to be in the nature of compensable 
services. At the conference on January 29, 1941, with the industry 
executives, Mr. Arnold advised the industry that it was his view that 
the Elkins Act “* * * does not permit the shipper to receive any 
dividends from the carrier.” From this statement, the industry in- 
ferred that the Department of Justice would commence the negotia- 
tions from the standpoint that the pipelines could not pay any divi- 
dends. The industry negotiators were hopeful, however, that, as the 
negotiations continued, the pipeline owners might be permitted to 
receive, under the Elkins Act, a reasonable interest on the capital 
they had invested in the pipelines. In its memorandum of this meet- 
ing, the negotiating committee commented’on pipeline payments, as’ 
interest and in lieu of dividends, as follows: 


The rather clear inference to be drawn from Mr. Arnold’s 
observations with respect to the pipelines is that he will start 
negotiations from the premise that pipeline owners who are 
shippers over those lines are not entitled to receive any divi- 

- dends from the lines. It is possible that as negotiations pro- 
of ceed Mr. Arnold will admit that the pipeline owners, be they 
WE shippers or papehipens, are entitled to recewe reasonable 
interest on the capital invested in the pipeline. It may be he 
will insist that the return be in the nature of interest rather 
than dividends.” [Emphasis supplied.] 


On March 6, 1941, Mr. Asbill, the chief negotiator for the Govern- 
ment, stated to Mr. Thompson that he regarded pipeline payments to- 
be permissible only as just compensation on the investments of the 
shipper-owner in the pipeline. Mr. Thompson, in his notes of this 
conference, said: 


Asbill states that he knows of no legal method of differen- 
tiating between. treatment. of the. Elkins Act problem as 
between crude and product lines. Obvious to A [Asbill] 
that a reasonable rate may nevertheless cause a rebate. For 
purposes of settlement, just compensation for the investment, 

: would not be considered a rebate. Anything more than just 
is a device for a rebate.” {Emphasis sup- 
plied. | 
In connection with the entry of the pipeline consent decree, the 
Department of Justice indicated that it was of the view that the 
payment by the pipeline of a sum of money to the shipper-owner as 
compensation for shipper-owners’ investment would not be deemed 
ee to constitute a rebate or device in violation of the Elkins Act. The 


@ Hearings, p. 1827. 
Hearings, 1395. 
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Department’s press. release on December 23, 1941, stated that its 
complaint, filed that.day, contends that the dividend: payments in- 
volved were refunds and rébates that “* * * have often amounted 
to exorbitant returns upon the capital stock in the common carrier 


‘pipelines * * *.”"* In thecontext of the description of the complaint 


and the final judgment, it seems clear that the purpose of the Depart- 
ment of Justice in the settlement was to insure that the oil companies 
that were owners of common carrier pipelines, and who, at the same 
time, were shippers on those pipelines, did not receive dividend pay- 
ments which amounted to more than a 7-percent return per year on 
their capital stock investment in pipeline companies. 

Although the parties to the consent decree throughout the negotia- 
tions apparently contemplated that dividends permitted to be made 
by the pipeline to the shipper-owner were to be in the nature of com- 

nsation for the shipper-owners’ investment in the pipelines, the 
rene of the consent decree on this point is not clear. Instead of 
expressly permitting payments which would amount to a 7 percent 
return on the shipper-owners’ “investment,” the decree in paragraph 
III prohibits any payments in excess of 7 percent of the shipper- 
owners’ share of the “valuation” of the common carriers’ property.” 

There is some evidence that the term “valuation” was. used by the 
negotiators as a measure of the shipper-owners’ investment. Duri 
negotiations of the consent decree, representatives of the staff of the 
Antitrust Division sought to have attached to the consent decree an 
exhibit that would set forth, for each of the companies, their invest- 
ments in the pipelines. At the suggestion of the industry negotiators, 
this exhibit was not attached and the term “valuation” was substituted 
for investment. 

During the hearings, representatives of the Antitrust Division were 
interrogated as to whether there existed a memorandum on this matter 
in the files of the Department of Justice. The Department of Justice 
acknowledged the existence of such a memorandum but refused to 
discuss in detail its contents.”* 

There is an additional reason that the term “valuation” as used in 
the decree was used as a substitute for the shipper-owners’ “investment” 
in the pipeline. When the decree was negotiated in 1941, oil pipe- 
lines were financed almost entirely from funds provided by their 
shipper-owners. Investments in oil pipelines from outside sources 
were rare. Accordingly, the use of valuation to measure the shipper- 
owners’ investment in the pipeline was reasonable. In addition, 


‘since the ICC in determining valuation considered replacement cost 


as well as original cost, use of valuation would permit the shipper- 


™ Hearings, p. 171. 


™ Hearings, p. 193. 

118-121. Reference to this of the negotiations was contained 
in a letter dat arch 29, 1950, from Hammond E. Chaffetz, counsel for Standard Oil Co. 
Gatiens) to Mr. J. Lee Burke, president of Stanolind Oil & Gas Co. With respect to the 

vernment’s exhibit to be attached to the decree, this letter states: 

“* * * Snyder takes the view that the latest final valuation referred to in the decree 
~~ the latest valuation prior to the date of the decree. * * * He said that when the 
lecree was negotiated the partment sought to limit permissible return to 7 percent on 
the shipper-owner’s investment, and he said that there was discussion even of an exhibit 
to be attached to the decree setting forth the investment of each of the companies con- 
cerned. According to him, although at the industry’s suggestion valuation was substi- 
tuted for investment, the intention was that the valuation as of that time would be 
employed, subject to be modified in the event of subsequent betterments, additions, or 
abandonments. He said that the only reason for the provision with respect to the latter 
was the assumption that the basic valuation would reenaia fixed.” 
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owners to take advantage of any increase in the value of their invest- 
ment due to inflationary growth of the economy. 

In 1941 investments in Pp ines  (nememt was evidenced by the 
capital stock that was hel th The reports of 
the Interstate Commerce Commission show that in 1940, the latest 
year for which statistics had been published at the time the decree was 

igned, oil pipelines had eres stock outstanding in a total value 
of $264,222,798. The total funded debt of the pipeline companies 
that reported to the ICC in 1940, however, amounted to only $20,- 
521,018. Further, only oe companies accounted for this ded 
debt.” In 1940 only 2 of the 52 — defendants had funded debt 
that was owing to outsiders, and such debts were relatively small.” 

Since entry of the decree in 1941 there has been a substantial change 
in the method by which pipelines are financed. At the present time 
investment funds for pipelines are obtained from outside lendi 
sources rather than from their shipper-owners. During the peri 
1940-58 the proportion of oil cea HE ae in pipelines, as 
reflected by their capita] stockholdings, have steadily decreased in com- 
parison to investments made by outside lending aoe As a con- 
sequence of this change in financing methods in the postwar era, the 
— valuations determined by the ICC no longer are useful as 
a direct reflection of the shipper-owners’ investment. 

In 1956, 83 pipeline companies reported capital stock outstanding 
as $439,353,788. The total funded debt for these pipeline companies 
; in 1956, however, amounted to $965,128,073.” Exclusive of the pipe- 
‘ lines that asa as departments of their shipper-owners, only 28 of 
; the 74 pipeline companies reporting had no funded debt.*° Of the 
“a total funded debt owed by the remaining 46 companies, the great ma- 
jority was owed to outside lending institutions. 


GREAT LAKES PIPE LINE AMENDMENT 


During the final st of the pipeline consent decree negotiatio 
on December 5, 1941, James J. Cosgrove, general counsel, Continenta 
Oil Co., discussed with the other members of the industry negotiating 
committee, substantial new revisions of the pipeline decree.*' These 
new revisions were designed to permit the 8 oil companies that jointly 
owned Great Lakes * to withdraw LRA, or 82 percent of their 
$13,722,300 investment in the pipeline. is was to be accomplished 
by the pipeline company distributing cash to its shipper-owners that 
it obtained through the sale of 15-year, 314-percent debentures in the 
amount of $12 million. The debentures were to be repaid from money 
set aside in the pipeline company’s depreciation fund. 

For a number of reasons, the industry negotiating committee de- 
cided not to include the Great Lakes situation on the agenda for dis- 


™ Aloco Pipe Line Co., American Liberty Pipe Line Co., Great Lakes Pipe Line Co., 
Pure Transportation Co., Rocky Mountain Pipe Line Co., Texas-Empire Line Co. 
(Delaware), United Oil Pipe Line Co., Utah Oil Refining Co. 

® Great Lakes Pipe Line Co., $600,000; Texas Empire Pipe Line Co. (Delaware), $1 

ion. ICC, Statistics of Railways in the United States, 1940; Tables 175 and 176, 

il Pipe Lines, Selected Statistics, pp, 225-227. 
ICC, Transport Statistics in United States for the year ending December 31, 1956, 
pt. 6, Oil Pipe-Lines, table 1, p. 2. 
Tbid., table 9, 18. 
" Hearings, p. 1621, letter, Colonel Klein to C..I. Thompson, December 6, 1941. 

* Continental Oil Co., Mi ntinent Fetroleny, Derde Skelly Oil Ce., the Texas Co., the 
Pure Oil Co., Sinclair Refining Co., Cities Service Ot! Co., and Phillips Petroleum Co. 
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cussion with the Antitrust Division. Instead, counsel for Great 
Lakes was authorized to —— his proposals to the Justice Depart- 
ment separately. The at Lakes’ proposal would have required 
substantial revisions in the decree as it was then formulated.® 
Additionally, the Antitrust Division staff looked upon the proposal 
as a “divorcement,” and therefore desired to assist the negotiations 
between Great Lakes stockholding companies and Morgan, Stanley 
& Co.™ Finally, revisions for Great Lakes would refer only to the 
then rather isolated situation of a pipeline operated by a number of 
major companies jointly. The negotiating committee reported on 
this aspect of the negotiations to Mr. Colley, in a letter dated Desalter 
8, 1941, as follows: 


As the proposed additions to the decree do not affect com- 
panies which (like the Atlantic) operate pipelines as wholly 
owned subsidiaries, the committee has authorized Mr. Cos- 
grove separately to negotiate with the Department of Justice 

or the inclusion of the provisions desired. If these provi- 
sions are acceptable to the Department, they will be added to 
the decree as it is now written.* 


In the few remaining days until the entry of the consent decree on 
December 23, 1941, the Great Lakes’ proposal could not be disposed 
of satisfactorily. Consequently, a special order of the court, under 
ie, X of the decree, was required to refinance the Great Lakes 
ipe Line. This was accomplished on August 3, 1942. On that day, 
counsel for Great Lakes submitted a petition that described the plan 
to refinance the pipeline, and defined the resulting obligations of the 
shipper-owners under the decree.** On the same day, the court dis- 
= with service of notice on all defendants other than Great 

kes’ shipper-owners, because the relief prayed for “* * * will not 
affect any of the defendants other than those above mentioned.” The 
court then decreed that the “* * * plan set forth in the petition is 
not in violation of the terms of the final judgment, entered on the 
23d day of December 1941 * * *.”% 

The plan proposed by Great Lakes called for the creation of a 
sinking fund into which the pipeline was to make semiannual pay- 
ments on the principal of the debentures in the amount of $400,000. 
At that time, Great Lakes had annual depreciation charges of ap- 
proximately $1,150,000. 

Four changes from the requirements of the = consent decree 
are spelled out in the Great Lakes’ petition. ‘These changes are con- 
tained in paragraph 4 as follows: 

(a) Permissible payments to the under para- 
graph III of the pipeline decree shall be reduced by “* * * an 
amount equal to the shipper-owners’ proportion of any amounts 
accrued for interest * * *” on the debentures. 

(6) If the payments made on account of principal of the de- 
bentures exceeds the amount accumulated in the depreciation 
fund since December 31, 1941, the amount of the excess would 


® Hearings, p. 1621. 
* Hearings, p. 1648, 
® Hearings, p. 197. 
* Hearings, p. 201. 
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be deducted from the payment permitted to be made to shipper, 
owners under the decree. 

(c) If in any year the pipeline’s earnings are insufficient to 
cover its operating expenses, a special deficit account must be 
established, for interest charges in the debentures and for sink- 
ing-fund payments. No dividend Reqments may be made to the 
shipper-owners until the special deficit account is eliminated 
under procedures set forth in paragraph 4 (c) of the petition. 

(d) For the purpose of determining valuation under the pipe- 
line decree, after December 31, 1941, there must be deducted, 
«“* * * in addition to all deductions other than depreciation re- 

uired to be made * * *” by the decree either the total amounts 
charged for orem since the latest final valuation, or the 
total of all sinking fund payments, whichever is greater. 

The Great Lakes’ petition also defines a new term: “shipper- 
owners’ proportion.” This definition was needed to apportion among 
the eight corporate shipper-owners, the rights and the obligations 
under the cee according to their percentage of stock ownershi 
in the pipeline. Such an apportionment was needed to distinguis 
the corporate relationship within Great Lakes joint pipeline venture 
under the proposed plan, from the situation under paragraph III of 
the consent decree, where all the partners are considered together as 
one unit. 


General 


Paragraph VIII of the oil pipeline consent decree requires each 
defendant pipeline to make, by April 15, an annual report to the 
Attorney General. This report must show, for the ponent calen- 
dar year: the valuation used as earnings basis; total earnings avail- 
able for distribution to owners or stockholders; earnings, dividends, 
pa ents, or benefits credited, paid, granted, or given to all stock- 

olders or owners; and the amounts of money transferred to, or 
withdrawn from, the paragraph V surplus account. 

Although the reports required by the decree are not sufficient] 
detailed to disclose all of the t, of financial manipulations whic 
are possible under the decree, the reports do provide the Attorney 
General with sufficient information to make them a valuable first step 
in further enforcement efforts. The reports provide some measure 
= the ber a to which the defendants comply with the provisions of 

e judgment. 

A uirement for annual reports to the Attorney General pursuant 
toa ran remy as in the oil pipeline decree, is an exceptional enforce- 
ment procedure in the Antitrust Division’s consent decree program. 
In the hg consent settlement, enforcement policing procedures 
are limited to a visitation provision that merely gives the Attorney 
General access to the files and records of the defendant in the event 
he desires to check compliance with some of its other provisions. 
During the hearings, representatives of the Antitrust Division re- 
marked that the oil pipeline consent decree was one of the few subject 
to the Department's supervision which lacked such a visitorial pro- 
vision. 


4, ENFORCEMENT 


* Hearings, p. 278. 
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Although it is contained in most consent decrees, the visitorial pro- 
vision has limited value and use in the Antitrust Division’s consent 
decree enforcement program. The Antitrust Division as yet has 
developed no procedures to assure automatic surveillance of the 
actions of the defendants and conduct in the industries which are 
subject to consent decrees, Under current procedures, judgment en- 
forcement efforts do not commence until an rieved party com- 
plains, or other information that indicates a violation of the decree 
is received. 

During the hearings, Assistant Attorney General Hansen described 
the mechanics which set the Antitrust Division’s compliance pro- 
cedures in motion. He stated: ** 


The Division may learn about noncompliance from indus- 
ec surveys we make, from complaints by persons who are 
adversely affected by acts of a defendant, or from incidental 

notices in trade journals. 

Whenever there is sufficient reason to believe that a judg- 
ment obligation has been violated the section conducts a 
preliminary inquiry either directly or through the appro- 
priate field office. 

These are the same conditions which stimulate Antitrust Division 
interest in business conduct in industries that are not subject to anti- 
trust judgments. Insofar as Antitrust Division judgment enforce- 
ment procedures are concerned, the subjection of an industry to the 
terms of a consent decree, or for that matter a litigated decree, makes 
no difference. 

In these circumstances, the visitation provision of the typical con- 
sent decree is of limited value. Unless there is further stimulus from 
the affected industry, the Antitrust Division has no occasion to use the 
powers conferred in the visitation clause. 

In the committee’s view, the failure of the Department of Justice 
to promulgate procedures that are designed to uncover as a matter of 
routine defendants’ noncompliance with the terms of antitrust judg- 
ments, is a serious deficiency in the Department’s consent decree pro- 
gram. To remedy this defect, the Antitrust Division should promul- 

te effective surveillance procedures to uncover, automatically, in- 

ustry conduct that contravenes the terms of all antitrust. decrees. 

Incorporation of a reporting requirement in future consent decrees 
similar in purpose to the requirement in paragraph VIII of the oil 
pipeline consent decree, could be effective in policing decree compliance 
in other industries. Certainly the Antitrust Division’s experience with 
the oil pipeline consent decree demonstrates the usefulness of the 
reporting provision. In view of the complex accounting procedures 
envisaged in the decree, as well as the absence of complaints that re- 
sults from the control of oil pipelines by the major companies, if there 
had been no reporting requirement, it is probable that the Attorney 


Hearings, p. 427b: 

“Q. Are there any automatic procedures to assure surveillance of industries subject to 
consent decrees ? 

“A. There is no automatic procedure in the absence of receipt by the Division of a com- 
Plaint or information indicating a violation. Receipt of every such complaint or infor- 
mation, however, automatically sets in motion an investigative procedure to determine com- 
Pliance with the involved.” 

® Hearings, p. 
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General rarely would have discovered those instances where the de- 
fendant’s conduct was considered by the Antitrust Division to violate 
the provisions of the decree. 

As the history of the oil pipeline decree makes clear, even though 
the Justice Department was armed with the information provided 
through paragraph VIII of the consent decree, administrative action 
on the basis of such information was not adequate to assure compliance, 
Further, nearly 16 years lapsed before the Department of Justice 
attempted to use this information as a basis for judicial relief. 

It is beyond dispute that the record of the Department of Justice 
in its efforts to enforce the provisions of the oil pipeline consent decree 
is bad. From the time ef the entry of judgment on December 28, 1941, 
until after the committee announced its public hearings on September 
19, 1957, the Department of Justice took no action in court to enforce 
the provisions of the decree or to secure a judicial determination of 
the meaning of its provisions. 

Notwithstanding this elimination of the judiciary from participa- 
tion in the enforcement of the decree, there was, ibtongheut the oil 

ipeline decree’s history, vigorous activity on the part of the Antitrust 
Division staff to police industry compliance with the decree and to 
secure additional information for use in court actions. Numerous let- 
ters were written to the various defendants that questioned items in 
their annual reports. The Department gave a total of 31 official in- 
terpretations to the defendants in connection with questions that arose 
under the decree’s provisions. Detailed questionnaires were sent to 
the defendants to ascertain the scope and character of any obligations 
owed by the defendant pipelines to their shipper-owners and to out- 
side lending institutions. 


* An example of this activity is contained in the following questionnaire sent to the 
pipeline companies in 1943 by then Assistant Attorney General Tom C. Clark : 


DEPARTMENT OF JUSTICE, 
Washington, D. C., August 28, 1948. 
Mr. F. P. HaGaMAN, 


Comptroller, Standard Oil Company of Louisiana, 
Baton Rouge, La. 

Dear Sir: With further reference to your rt to the Attorney General as of 
April 15, 1943, filed pursuant to the provisions of the final judgment entered in the case 
of United States of America v. The Atlantic Refining Company, et al., civil action No. 
14088, vA is desired that you furnish the Department, as promptly as possible, the following 

orm@a) ‘The amount and character of any debt or refunded debt owed to a defendant 

shipper-owner, including its subsidiaries and affiliates, outstanding at the time of the 
ah of this judgment. 


) An analysis of the indebtedness reported in paragraph (a), above, giving the 


date incurred, the purpose for which it was incurred, and the amount or amounts 
realized from such indebtedness which were expended by your company in com 
structing or acquiring common-carrier property. 

(c) A description of the common-carrier oy acquired or constructed with the 
funds reported in paragraph (0), above, together with its location and mileage and 
the accounting year in which such properties were constructed or acquired. 

(d) Dispositoin of the common-carrier property reported in paragraph (c), above, 
in the event such property was not included within the operating common-carrier 
property of your company on the date of the entry of the final judgment. If disposed 
of, was the property transferred or retired? If transferred, to whom was it trans 
ferred, and what was the consideration received therefor? If either transferred or 
retired, in what accounting period were such transfers or retirements made? 
retired, in what accounts were realized assets placed, and when? 

In reporting the character of the indebtedness as requested in paragran (a), above, it 
is desired that full details be given as to whether this indebtedness was negotiable or 
nonnegotiable and was classified as funded, open account, advance, special deposit, promis 
sory note, loan account, unpaid dividends, residual book value, or such other special 
designations as may have been used. In the event any of the above-described indebtedness 
was acquired by the shipper-owner from original or successor holders of such indebtedn 

lease advise the date of such acquisition by the shipper-owner and the consideration 
by the shipper-owner. 

In the event that during the calendar year 1942 any change whatever occurred with 

regard to the indebtedness reported in answer to the above questions, please describe any 
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In addition, the Antitrust Division secured assistance from the FBI 

in three separate industrywide investigations of the defendants’ com- 
liance with the provisions of the consent decree. Inasmuch as the 

rst FBI investigation was in 1943 and 1944, the second investigation 
extended from 1946 to 1949, and the third FBI investigation was 
started in February 1953," the FBI had the industry under sur- 
veillance during virtually all of the decree’s 16-year history. 

All of these continuing efforts to police the defendants’ activities 
uncovered numerous instances where the defendants’ conduct was con- 
sidered to violate the decree’s provisions. At the hearings, representa- 
tives of the Department testified that, from the initial reports to the 
Attorney General in 1943, the Department of Justice believed that 
some of the defendants had violated the terms of the judgment. In 
this connection, Mr. Kilgore, Chief of the Antitrust Division’s Judg- 
ments and Judgments Enforcement Section, testified : * 


Mr. Kireorr. Mr. Chairman, the files of the Department 
reveal that, from the time the first annual reports were filed 
by the carriers, the Department took the position in many 
instances that what was being done was, in the opinion of the 


Assistant Attorney General at the time, in violation of the 
judgment. 


In his testimony, Assistant Attorney General Hansen described the 
decree violations involved in the four proceedings he had filed on 
October 11, 1957, and reported that he was investigating other situa- 
tions for possible violations. His testimony on these other situations 
was as follows: * 


* * * Among these are possible false reports to the At- 
torney General; peyneee by defendant carriers to shipper- 
owners of principal and interest.on both. prejudgment and 
postjudgment loans without appropriate changes in valua- 
tion basis; failure to place excess sums in restricted surplus 
accounts; misuse of sums placed in such surplus accounts; 
failure to retain in surplus accounts interest earned on in- 
vestment of funds in such account; failure by certain car- 
riers to file reports, although coming within the definition of 
defendant carriers under the judgment. 


The Attorney General in 1944 advised Congres that the first re- 
ports of the defendants pursuant to paragraph VIII of the decree, 
indicated that 10 defendants had not complied with its requirements. 
In a letter dated February 22, 1944, to Senator Gillette, Attorney 
General Biddle reported : * 


The judgment requires each defendant carrier to file an 
annual report with the Department showing operations un- 


changes in the character of the indebtedness or identity of the holder or holders, and 
state the amounts of payments on the principal and interest, and the accounts to which 
Principal and interest Fgh were charged. 

All of the above information is needed by the Department to properly audit the reports 

led with it by your company for the calendar year 1942 and succeeding years pursuant to 
the provisions of paragraph VIII of the final judgment. 

Very truly yours, 
Tom C. CLARK, 

Assistant Attorney General. 


" Hearings, pp. 77, 88, 207, 215. 
Hea 

Hearings, p. 32. 

Hearings, p. 74. 
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der the provisions of the judgment. Reports for the calen- 

- dar year 1942 are the latest on file, and they reflect a general 
compliance with the judgment, except for ae, 10 
companies who have used special surplus funds to make pro- 
hibitive payments to shipper-owners. Consideration is now 
being given to these exceptions so as to enforce compliance 
with the provisions of the decree. 


Not only was Con informed that some of the defendants’ con- 
duct had violated the decree; the Antitrust Division also advised 
some of the defendants that they had failed to comply. On November 
16, 1943, for example, Assistant Attorney General Wendell Berge 
advised Mr. F. 8. Reitzel, comptroller, Middlesex Pipe Line Co, 
that the pipeline had made payments of over $115,700 to its shipper- 
owner, the Sun Oil Co.; in excess of its its share of 7 percent of the 
valuation of the carrier’s pro nA This payment had been made to 
reduce a predecree debt owed y the pipeline to its shipper-owner. In 
his letter, Assistant Attorney General Berge warned: © 


Accordingly, it is our view that any such parents were in 
violation of sections III and IV of the judgment. If they 
are allowed to stand, they must be regarded as “knowing” 
violations and, therefore, give rise to liability for penalties 
stipulated in section VI of the judgment. 


On December 6, 1948, Mr. J. B. Moffett, counsel for Middlesex 
Pipe Line Co., informed Assistant Attorney General Berge that, in 
his opinion, the provisions of the consent decree did not prohibit the 
payments that had been made. In this connection, Mr. Moffett claimed 
that the industry negotiating committee had advised him that the final 


“The complete text of Mr. Berge’s November 16, 1943, letter is as follows: 
November 16, 1948. 
Mr. REITZEL, 


trotler, Middlesex Pipe Line Co., 
om hiladelphia, Pa. 


Dear Srkz: With reference to the final judgment entered in the case of United. State 
of America v. The Atlantio Refining Company, et al., civil action No. 14060, and particu 
ried to sections III and IV thereof, we have determined that, during the calendar year 
1942, Middlesex Pipe Line Co. paid to Sun Oil Co. sums of money amounting in the aggre 
gate to over $115,700, in excess of its share of 7 percent of the valuation of the carrier's 
property: Your letter of April 14, 1943, shows that $25,230 was paid to Sun Oil Co. from 

e special surplus account for the reduction of debt owed to Sun Oil Co. Your letter of 
September 22, 1943, shows that $85,000 was paid to the Sun Oil Co. in reducing the loan 
account during the year 1942, and that, in addition, $5,478.86 was paid to Sun Oil Co. a8 
interest on such debt. 

From a reading of the judgment, I do not believe it is properly susceptible of any 
other interpretation except that all ponent of every character by the carrier to the 
shipper-owner in excess of its share o Ss of the valuation of the carrier’s property 
are forbidden. This is specifically provided in section III in the plainest terms, the 
meaning being fortified by the language forbidding such payments “directly or indirectly, 
through or by any means or device whatever.” Moreover, section IV makes assurantt 
doubly sure by providing that the shipper-owner shall not receive any such payments. 
These specific provisions must prevail over the general language of section V permitting 
the use of excess earnings, among other things, for retiring of any debt outstanding at 
the time of the entry of this judgment. This clause clearly refers only to such debts owed 
to persons other than the shipper-owner. It is evident that, under the provisions of 
the decree, interest payments on debts owed to shipper-owners are likewise barred. 

Accordingly, it is our view that any such payments were in violation of sections Il 
and IV of the jud nt. If they are allowed to stand, they must be regarded as “know 
ing” violations and, therefore, give rise to liability for penalties stipulated in section VI 
ef the 

ery truly yours, 


WENDELL Boren, 
Assistant Attorney Gen 
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judgment was not intended to prevent repayment of predecree debts 
y the pipelines to their shipper-owners. He stated; 


% Complete text of Mr. Moffett’s December 6, 1943, letter is as follows: 


DeceMBeER 6, 1943. 
Your reference No. J. H. L. 59-8—213. 
WENDELL 
Assistant Attorney General, 
Department of Justice, Washington 25, D. C. 

Deark Sir: Your letter of November 16, 1943, addressed to Mr. F. 8. Reitzel, comp- 
troller, Middlesex Pipe Line Co., has been turned over to me as counsel for the company. 

Your letter incorrectly states the amount paid by Middlesex Pipe Line Co. to the Sun 
Oil Co. The com ans letter of September 22, 1943, reported that the company had paid 
to Sun Oil Co. $85,000 in reduction of the loan account and $5,478.86 as interest on the 
loan. The $85,000 so reported included $25,230 reported in the letter of April 14, 1943, 
to have been paid from the special surplus account. The total amount so paid was there- 
fore $90,478.86. These amounts were paid by Middlesex Pipe Line Co. to Sun Oil Co. in 
its capacity as a creditor of the company and not as a shipper-owner. 

The final Jedgment in the case of The United States of America v. The Atlantic Refining 
Company, et al., civil action No. 14060, defines “shipper-owner” as follows: 

“‘Shipper-owner’ shall mean and include each defendant and its affiliates where such 
defendant or any of its affiliates ships crude oil or gasoline or other petroleum products 
be pipeline of any defendant common carrier and either the defendant or any one of its 

liates is entitled to participate in the net earnings of the defendant common carrier.” 

Middlesex Pipe Line Co. is a defendant common carrier. The Sun Oil Co., one of the 
defendants, ships gasoline and other petroleum products through the facilities of Middle- 
sex Pipe Line Co., and it also owns 45 percent of the capital stock of that company ; 
55 percent of the capital stock of Middlesex As Line Co. is owned by individuals who 
do not ship products ervern its pipeline facilities. Sun Oil Co. is, therefore, a shipper- 
owner as defined in the final judgment. 

Sections III and IV of the final judgment are broad general provisions which prohibit a 
common carrier from paying or a a5 th od from receiving any earnings, dividend: 
sums of money, or other valuable considerations, derived from transportation in excess o 
the shipper-owner’s share of 7 percent of the valuation of the defendant common carrier’s 
property. It seems quite clear that these provisions must have been intended to and could 
only apply to those payments which are made to the shipper-owner in its capacity as owner 
and as a result of the owner’s right to ghia wt | in the net earnings of the common carrier. 

There is nothing in the provisions of the final judgment which prohibits Middlesex Pipe 
Line Co. from paying any part of its net earnings to its stockholders who are not shippers 
or from paying any of its debts or operating expenses. The final judgment could not prop- 
erly do so as such payments were not issues before the court. It seems to me that, insofar 
as the final judgment is concerned, a defendant common carrier could use its entire net 
earnings for the payment of its debts, particularly if the debts were of the kind described 
in section V. The guly thing it could not do with its net earnings was to use such earnin 
to pay an owner, who is also a shipper, such owner’s share of the net saretngs which is in 
excess of such owner’s share of 7 percent of the valuation of its property. he provisions 
as to the shipper-owner would seem to have the effect of freezing all amounts of such 
shipper-owner's share of the net earnings that were in excess of the 7 percent. Evidently 
to prevent any such freezing, section V specifically permits a defendant common carrier to 
gay anon excess, among other things, for the retiring of any debts of the kind therein 


ed. 

Section V of the final judgment is specific in its provisions and, notwithstanding the 
provisions of section III, permits a defendant common carrier to pay out that part of a 
shipper-owner’s share of the net arene of the defendant common carrier which is in 
excess of 7 percent of the valuation of the defendant's property for “retiring of any debt 
outstanding at the time of the entry of this judgment and decree, provided, however, that 
such debt or refunded debt was originally incurred for the purpose of, and the proceeds 

reof expended in, constructing or acquiring common carrier property.” [Italic mine.] 

If the final judgment was intended to prevent a defendant common carrier from paying 
a debt due a shipper-owner, certainly section V would have so provided and instead o: 
permitting the retirement of “any debt” outstanding, it would have provided for retiring 
of any debt except a debt due the shipper-owner. Failure to specifically prohibit in section 

the retiring of a debt due a shipper-owner and the use in that section of the words 
“retiring of any debt’? would seem to clearly indicate that the final judgment was not 
intended to prohibit a common carrier from peying or retiring a debt due the shipper- 
owner, particularly if the debt or the refunded debt was originally incurred for the purpose 
of, and the proceeds thereof expended in, the construction of or acquiring common carrier 


property. 

While section V provides that commencing January 1, 1942, the defendant common 
carrier shall retain net earnings derived from transportation in excess of the shipper- 
owner’s share of 7 percent of the valuation of the defendant common carrier’s property and 
transfer such excess net earnings to the special surplus account restricted to the uses set 
forth in that section, it could hardly be argued that this language would prohibit Middlesex 
pe Line Co. from paying any part of its net earnings to its stockholders who are not 

Cg ly ap and who are not defendants named in the bill of complaint. 

there is any ouugatty in the pasnsoolons of the final judgment an examination of 
the allegations of the bill of complaint and the relief therein prayed for, and a review of 
the conditions which existed at the time of the filing of the bill of complaint and the 
negotiations between the committee of the industry and the representatives of the Depart- 
ment of Justice with respect to the final judgment, all clearly indicate that the payments 
intended to be restricted or limited by the final judgment were those made to the pper- 
owner in its capacity as owner. 

The alleged evil which the action brought by the Department of Justice conqmt to correct 
or prevent was that =—s companies, by receiving dividends on stock which they owned 

common carrier pi companies through which thep chipped petroleum products a8 
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I talked with members of the industry negotiating com- 
mittee and I am advised that the question of the right of 


the full tariff rates, were receiving rebates in violation of the provisions of the Dikins Act. 
It was the contention of the Department of Justice that the receipt of such dividends con- 
stituted a rebate on tariff rates paid by such shippers. The bill of complaint alleges: 

“Those refunds, rebates, and offsets were _ on or credited, directly or indirectly, 
by the defendant common carriers to their defendant shipper-owners under the guise of 

ends and earnings, the ownership of stock, and the ownership and operation of the 
common carrier pipeline systems as a department by the defendant shipper-owners, being 
the means and devices which resulted in the defendant common carriers granting, paying, 
or crediting to, and the receiving by the defendant shipper-owners, of refunds, rebates, 
and offsets. {Italic mine. ] 

There is no allegation in the bill of complaint that refunds, rebates, or offsets were paid 
or received through the payment by defendant common carriers of debts which they owed 
to shipper-owners. It is inconceivable that any such allegations could have been made. 

The relief prayed for in the bill of or a was: 

“(1) That this court adjuddge and decree that the dividends, credits, payments, 
earnings, and other considerations of value paid, granted, or credited to the defendant 
shipper-owners by the defendant common carriers and those defendants operating pipeline 
departments, and defendants operating pipeline departments, and received or absor and 
retained, directly or indirectly, by such defendant shipper-owners under the guise of 
dividends, earniings, credits, or other benefite, in the manner hereinabove described, con- 
stituted refunds, rebates, offsets, concessions, and discriminations against the regular tariff 
charges applicable to the interstate transportation by pipeline of crude oil, gasoline, and 
oe ee in violation of the Interstate Commerce Act and the Elkins 

ct. mine. 

The committee that represented the industry and negotiated with the members of the 
staff of the Department of Justice with respect to the final judgment understood, as did the 
whole industry, that the question to be determined was whether dividends paid by common 
carriers to their stockholders, who also shipped petroleum products through the pipeline 
facilities of a defendant common carrier at regular tariff rates, constituted rebates in 
violation of the Elkins Act. 

I talked with members of the industry negotiating committee and I am advised that the 

uestion of the right of defendant common carriers to pay their debts, whether owed to 
shipper-owners or to others, was discussed and considered, and that it was the under- 
standing of the committee, as well as the members of the staff of the Department of 
Justice that the final judgment to be entered was not intended to prevent such payments 
by the defendant common carriers or such receipts by the shipper-owners, and that the 

es of the staff of the Department of Justice who worked with the industry negotiating 
committee will so indicate. 

I do not think there is any basis for your present contention that the final judgment 
must be interpreted to mean that all Bp bene of every character by a carrier to the 
shipper-owner in excess of its share of 7 percent of the valuation of the carrier’s property 
are forbidden. If your interpretation is the correct one then it may raise serious doubts 
as ie rr oon’ and authority of the court, under the pleading in the case, to enter the 
final judgment. 

The payments made by the Middlesex Pipe Line Co. to the Sun Oil Co. which in i 
letter of November 16 you state to be in your opinion in violation of sections III and IV 
of the final judgment were for the retiring of debts, including the payment of interest 
thereon, outstanding at the time of the entry of the final judgment and were debts or 
Fetnoaes debts originally incurred for the purpose of constructing the common-carrier’s 

‘ac es. 

Middlesex Pipe Line Co. was incorporated as a common-carrier pipeline company and all 
of its stock was owned by Sun Pipe Line Co., a Delaware corporation. The Sun Pipe Line 
Co. also owned all the stock of Susquehanna Pipe Line Co., a aay Arend corporation, Sun 
Pipe Line, Inc., a New York corporation, and the Sun Oil Line . an Ohio corporation, 
all of which were common-carrier pipeline companies. The Sun Oil Co. owned 45 percent of 
the capital stock of Sun Pipe Line Co. and 55 percent of its capital stock was owned by 
individuals. The Sun Pipe Line Co. issued its stock for cash and used the proceeds to 
purchase the stock of its subsidiaries and by a public issue of its debentures and by 
amounts borrowed from Sun Oil Co. it acquired sufficient funds to lend to each of its 
subsidiaries (including Middlesex Pipe Line Co.) the money necessary to construct its 

ipeline facilities. Sun Pipe Line Co. in 1986 loaned to Middlesex Pipe Line Co. $713,- 
19.92 which amount was used in the construction of its pipeline system. 

On February 15, 1937, the Sun Oil Co. put out an issue of $9 million of its 2% percent 
serial debentures part of the proceeds of which was loaned to the Sun Pipe Line Co. to 
pay off the outstanding debentures of the company’s issue of $4 million of its 3% percent 
serial debentures. In November 1988 the Sun Oil Co. loaned to each of the subsidiaries of 
Sun Pipe Line Co. an amount equal to the amount owed by such subsidiaries to Sun Pipe 

ine Co., which amounts were used by the subsidiaries to pay off their loans from Sun 

pe Line Co., thereby providing Sun Pipe Line Co. with funds necessary to pay off its 
loans from Sun Oil Co. The amount which the Sun Oil Co. loaned to Middlesex Pipe Line 
Co. was $411,000. The result of this procedure was that the moneys originally advanced 
by Sun Oil Co. to the Sun Pipe Line Co. were then owed direct to it by the subsidiaries of 
Sun Pipe Line Co. In December 1938 the Sun Pipe Line Co. distributed all of its assets, 
which consisted of — stock of its subsidiary companies, to its stockholders, and the 
Sun Oil Co., as a stockholder owning 45 percent of the capital stock of the Sun Pipe Line 
Co., acquired 45 percent of the capital stock of each of the subsidiary companies including 
45 percent of the eapital stock of Middlesex Pi Line Co. ‘The individuals who were 
stockholders of the Sun Pipe Line Co. and owned 55 percent of its capital stock likewise 
acquired 55 — of the capital stock of each of the subsidiary companies including 55 

reent of the capital stock of Middlesex Pipe Line Co. The Sun Pipe Line Co. was 
iquidated and dissolved December 28, 1938. 

As of December 81, 1941, there was due and owin the Middlesex Pipe Line Co. to 
the Sun Oil Co. on the loan acconnt a balance of $242,000. This was the balance due on 
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defendant common carriers to pay their debts, whether owed 
to shipper-owners or to others, was discussed and considered, 
and that it was the understanding of the committee, as well 
as the members of the staff of the Diosuceneieas of Justice that 
the final judgment to be entered was not intended to prevent 
such payments by the defendant common carriers or such 
receipts by the shipper-owners, and that the files of the staff 
of the Department of Justice who worked with the industry 
negotiating committee will so indicate. 
On December 18, 1943, Assistant Attorney General Berge advised Mr. 
Moffett that the Antitrust Division did not concur in his interpreta- 
tion of the decree. The complete text of Mr. Berge’s letter is: 


We wish to acknowledge receipt of your letter of December 
6, 1943, regarding certain payments made by Middlesex Pipe 
Line Co. to Sun Oil Co. This is to advise that we are not 
in agreement with you as to the interpretation of the decree. 


Notwithstanding this direct conflict in et Mer of the decree, 
however, this matter still has not been resolved by either administra- 
tive action or by judicial decision. 

Policing of the oil pipeline consent decree by the Antitrust Division 
staff was not limited to administrative efforts to secure compliance. 
Throughout the decree’s history, the staff recommended a number of 
judicial enforcement actions. | 

In 1944, after completion of the first FBI investigation, pleadi 
that named all of the defendants subject to the decree were prepared. 
Similarly, in 1949 after the second FBI investigation, pleadings that 
named all of the defendants were again prepared by the Antitrust 
Division. 

On August 10, 1955, the judgment enforcement staff of 
the Antitrust Division recommended a new program for decree com- 

liance that envisaged separate actions on particular problems against 
individual defendants. At that time a pleading was prepared and 
recommended for court action with respect. to the activities of one 
company.* On May 4, 1956, additional enforcement proceedings were 
recommended. At that time, because there had been no response to 
their August 1955 recommendation, the judgment enforcement staff 


the debt or refunded debt which was originally incurred for the purpose of and the pro- 
«ceeds thereof expended in constructing and acquiring the pipeline facilities of the Middlesex 
Pipe Line Co. During the year 1942 Middlesex Pipe Line Co. repaid to Sun Oil Co., as 
reported in the company’s letter of September 22, 19438, $85,000 in reduction of the loan 
account and $5,478.86 as interest on the loan. Included in the payment of $85,000 was 
$25,230, the amount of the excess of the Sun Oil Co.’s share of the net earnings of the 
company set up in the special surplus account in accordance with section V of the final 
judgment. The loan made by Sun Oil Co. to Middlesex Pipe Line Co. in November 1938 
carried interest at the rate of 2% percent which was the same rate of interest that the 
Sun Oil Co. paid on its issue of $9 million of its 2% percent serial debentures, part of the 
gee of which was used to make the loan to the Middlesex Pipe Line Co. Middlesex 
ipe Line Co. from the date of the loan has always paid Sun Oil Co. interest on the loan 
at the rate of 2% percent. Interest on indebtedness is, of course, an operating expense and 
is paid and deducted before there can be any determination of “net earnings.” Interest 
on such a debt is as much a part of the debt as the principal and if it is permissible for 
oe Pipe Line Co. to pay its debts it is likewise permissible for it to pay interest on 
at debt. 

It is, therefore, my opinion that the payments by, Middlesex Pipe Line Co. to Sun Oil 
Co. of $85,000 in reduction of the loan and $5,478.86 as interest on the loan are proper 
payments and not in violation of sections III and IV of the final judgment. 

Very truly yours, 
J. B. Morrertt, 
Counsel for Middlesea Pipe Line Co. 
” Hearings, pp. 207, 208, 215. 
* Hearings, p. 218. 
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summarized the activities of two other defendants and recommended 
actions in court with respect thereto.” Again, on May 21, 1956, the 
staff submitted a summary of the activities of still another defendant 
and attached a pleading to secure court action to require that com- 
pany’s compliance.* 

Despite all of these recommendations by the staff of the Antitrust 
Division for judicial action under the oi] pipeline consent decree, the 
Department of Justice took no action in court until October 11, 1957. 
At that time four motions were filed in the District Court for the 

‘District of Columbia, pursuant to Paragraph X of the consent decree. 
It is significant that the Department of Justice waited to institute 
these actions until after the committee had announced, on September 
19, 1957, that it would hold public hearings on the Department’s en- 
forcement record. 


Arapahoe Case 

One of the motions filed on October 11, 1957, names the Arapahoe 
Pipe Line Co., of Brush, Colo. and its shipper-owners, the Pure Oil 
Co. and the Sinclair Pipe Line Co. This motion will resolve the 
“shipper-owner share” issue and requires an interpretation of that 
part of Paragraph ITI of the decree that prohibits payments “* * * in 
excess of its share of 7 per centum (7%) of the valuation of such 
common carriers property * * *,”? 

The “shipper-owner share” issue is one of the most important that 
has arisen in the enforcement of the oil pipeline consent decree, It 
goes to the heart of Paragraph ITI of the judgment, which defines 

amounts that a pipeline is permitted to pay to its shipper-owner. 
Accordingly, it focuses on the defendants’ practices, which, more than 
any other, account for the fact that under the decree, and notwith- 
standing its provisions, shipper-owners continue to have approximate- 
ly the same discriminatory advantage over outside shippers that they 
der P h III of th 

n computing shipper-owner payments under Paragrap of the 
decree, it has Sat the practice of the defendants not to make an 
adjustment to account for the fact that part of the pipeline’s valuation 
is attributable to investments from sources other than the shipper- 
owner. Qn the contrary, the defendants have construed Paragraph 
ITI to authorize a to the shipper-owner of the entire 7 percent 
of the pipeline’s valuation as determined by the Interstate Commerce 
Comzhission. 

This method of competetion may be appropriate as a concept for 
use in ratemaki by the ICC. Its use in connection with an Elkins 
Act case initia or the purpose of eliminating rebates through 
_ the payment of dividends, however, seems strange. This method of 

computation permits payments to the shipper-owner that are far in 


excess of a 7 oe return on his investment in the pipeline, with 
) 


appropriate a ents to reflect changes in the value of his invest- 
ment that result from changes in the ICC valuation of the pipeline’s 
facilities. Under the defendant’s theory, the shipper-owner’s permis- 
sible dividend payments increase proportionately with increases in 


® Hearings, p. 221. 
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the pipeline’s debts rather than in proportion to increases in the 
shipper-owner’s investment in the pipeline. 
en the decree was entered in 1941, pipeline facilities, for the 
most part, were financed through the shi per-owners’ s invest- 
ments in the re corporation. After the decree was entered, and 
particularly after World War II, however, the method of financing 
ipeline construction changed. Under the new financing proeecares 
the greater part of a pipeline’s capital requirements is obtain 
through loans from outside lending institutions.* : 

The Attorney General contends that the defendant’s failure to make 
any adjustment to ey eee for that part of the — valuations 
that is derived from borrowed funds, inflates the payments to the 
shipper-owner, and permits exorbitant annual returns on the shipper- 
owner’s capital investment, despite the objective of the decree to elimi- 
nate unlawful rebates through the payment of dividends. The Attor- 
ney General also states through these payments the pipeline gives 
favored treatment to the shipper-owner, who is afforded a marked 
advantage over outside shippers. The ‘Department of Justice also 
points out that a substantial portion of the pipeline’s total transporta- 
tion revenues, paid by both the shipper-owner and the outside shipper, 
is transferred to the shipper-owner.* 

The following tables, prepared by the Library of Congress from 
materials submitted to the committee by the designated pipelines ° for 
five of the defendant companies, set forth the returns on the shipper- 
owner’s capital stock investment for the years 1950-56, inclusive, and 
the relative proportion of capital stock investment to total investment 
in the pipelines. 


nate their additions and expansions through borrowing money * 
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‘THE TEXAS PIPE LINE 


Divie Divi- Capital 
; dends dends stock as 
Valuation as as @ per- Debt Total capital | a per- 
Year the preced- | Dividends | _per- Capital cent of owed stock plus cent of 
ing year paid cent of stock capital | outsiders debt capital 
valua- stock plus... 


tion debt 


1950__...- $61, 803, 200 | $4, 284, 849 2.6 |$32, 584, 400 13. 2 |$51, 000,000 | $83, 584, 400 39.0 
1951_....| 161,382,333 | 1, 759, 558 1.1 | 32, 584, 400 5.4 | 47,000, 000 79, 584, 400 40.9 
1952... .- 160, 955, 278 | 10, 280,378 6.4. | 32, 584, 400 31.5 | 90,000,000 | 122, 584, 400 26. 6 
1953... -- 170, 640, 359 | 10, 166, 333 5.95 | 32, 584, 400 31.2 | 90,000,000 | 122, 584, 400 26.6 
1954... -- 170, 426,861 | 9, 889, 365 5.8 | 32, 584, 400 30.3 | 90,000,000} 122, 584, 400 26.6 
1955.....| 170, 119, 633 | 15, 559,051 9.1 | 32, 584, 400 47.8 | 90,000,000 | 122, 584, 400 26. 6 
1956 187, 889, 833 | 13, 441, 065 7.15 | 32, 584, 400 41.3 | 86,116,000 | 118, 700, 400 27.4 


INTERSTATE OIL PIPE LINE co. 

1950_.... , 201, 670 | $2, 640, 554 5.4 |$18,861, 100 14.0 $12,000,000 | $30,861, 100 61.1 
1951_.... | 47,968,350 | 3,017,776 6.3 | 18,861, 100 16.0 | 12,000, 000 30, 861, 100 61.1 
1952)... | 46,636,300 | 5,092,497 | 10.9 | 18,861, 100 27.0 | 35, 400, 000 54, 261, 100 34. 75 
1953_.... | 47,770,816 | 3, 542, 058 7.4 | 19,678, 100 18.0.| 33, 800, 000 53, 478, 100 36.8 
1954... -- 49,338,198 | 3, 232, 160 6. 55 | 20, 201, 16.0 | 32, 200, 000 52, 401, 000 38. 55. 
1955_...- 56, 154,449 | 4,040, 200 7.2 | 20,201, 000 20.0 | 29, 800, 000 50, 001, 000 40. 4 
1956. -.- 49, 080,752 | 4,040, 200 8.2 | 20, 201, 000 20.0 | 27, 400, 000 47, 601, 000 42.4 


EAT LAKES PIPE LINE ©O. 


Q 


2, 470, 014 


TIDAL PIPE LINE CO. 


1956... 38, 526 | 
The Department of Justice views the “shipper-owner share” issue 
differently from the defendants, As the Department construes Para- 
graph III, the shipper-owner is prohibited from obtaining a return 
m. the pipeline which is based on funds borrowed by the pipeline. 

It is the Department’s position that Paragraph [II was designed to 
limit the shipper-owner to a 7-percent return on his own investment 
in the Pho ae with adjustments to take into account changes In 
value of the investment that result from changes in ICC’s valuation 
of the pipeline facilities. Under this interpretation, the “shipper- 
owner’s share” of 7 percent of the valuation of the pipeline’s property 


@ (2) @) @) (®) 
aces 1950.....| $90, 050, 363 | $8,000,000 | 8.9 |$26, 000, 000 30.8 |$38, 350,333 | $64, 350, 333 
85,285, 545 26,000,000 36, 682, 667 | 62, 682, 667 
1952." | 94, 449,054 26,000, 000 }-.........] 57,015,000 | 83, 015, 000 
cee 1953... ..-| 109,499,104 | 1, 250, 000 1.1 | 26,000, 000 48 | 60,347,333 | 86, 347, 333 
pe 1954.__..| 126, 789, 261.| 16,000,000 | 13.7 | 26, 000, 000 61.5 | 57,779,667 | 88, 779, 667 
1955. 120,844,078 26,000, 000 |.......--.| 55,212,000 | 81, 212, 000 
1956. ...| 128,018, 297 | 18,000,000 | 14.6 | 26,000, 000 69.2 | 52,644,383 | 78, 644, 333 
THE SERVICE PIPE LINE CO. i 
| 
1 
1 
1950.....| $38,380, 592 | $5,969,201 | 15.55 | $2,470,004} 241.7 |$69, 375,000 | $71, 845, 014 3.4 
1951.....| 68,213,827 | 1,646,676 | 24 | 2,470,014 66.7 | 65, 595,000] 48,065, 014 3.6 
1052....- 88, 639, 098 2, 470, 014 2.8 2, 470, 014 100.0 | 61, 815, 000 64, 285, 014 3.8 
; 1953....- 86, 065, 737 6, 175, 035 7.2 2, 470, 014 250.0 | 58, 035, 000 60, 505, 014 4.1 
1054. ..-- 86, 453, 089 7, 410, 042 8.6 2, 470, 014 300.0 | 79, 240, 000 81, 710, 014 3.0 
1955.....| 105, 692,469 | 7,410,042 7.0 300.0 |.79, 598, 000 088, 3.0" 
1956.....| 111,128,155 | 7,410,042) 6.7 300. 0 | 74, 958, 000 , 428, 014 3.2 
| 1950. --.-- $1, 887, 864 $200,000 | 10.6 $375, 000 53.3 $76, 054 $451, 054 83.1 
1951_...- 1, 807, 464 150,000 | 8.3 375, 000 40.0 70, 008 445,008 $4.3 
? 1952.....| 1,842, 264 150,000} 81 375, 000 40.0 85, 700 460, 700 81.4 
1953.....| 1,774,864 150,000 | 8.5 375, 000 40.0 64, 733 439, 733 85.3 
375, |---------- 63, 149 438, 149 85.6 


| 
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is the p ion which the shipper-owner’s investment in the pipeline 
pears to the total investment in the pipeline from all sources. 

The following tables, for the years 1950 to 1956, inclusive, compare 
the dividends paid by five of the defendant pipelines under the decree 
with the amounts eligible to be paid under the Department’s inter- 
pretation of the “shipper-owner share” issue. 


THE TEXAS PIPE LINE CO. 


In the Arapahoe case, the ae share” theories of the 
Government and the defendants will be brought to issue. Arapahoe 
Pipe Line Co., organized in 1954, has a total capitalization of $28,- 
900,000, which consists of $2,900,000 in capital stock, equally owned by 
Pure and Sinclair, and $26 million in funded debt, held by the Mutual 


Capital 
@ per- 
eent of 
debt 
(9) 
Shi = 
Dividends percent of 
Year paid share of 7 shipper- i 
percent of owner’s 
valuation share of 
7 percent 
THE SERVICE PIPE LINE 00. | a 
INTERSTATE OIL PIPE LINE GO. 
GREAT LAKES PIPE LINE CO. 
2, 470, 014 235, 779 1, 047.5 
7, 410, 042 181, 551 4, 081. 5 
7, 410, 042 221" 954 3, 338. 5 
TIDAL PIPE LINE CO. 
150, 000 106, 658 140.6 
li 50, 000 102, 676 48.7 
line, 50, 000 116, 464 42.9 
nent 
S 
tion: 
per- 
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Life Insurance Co. In his testimony at the hearings, Assistant At- 
torney General Hansen described the status of Arapahoe Pipe Line’s 
reports to the Attorney General pursuant to the decree as follows: * 


The rutheete Pipe Line Co. has filed 3 reports with the 
Attorney General pursuant to pa ph VIII of the judg- 
ment, that is, in 1955, 1956, and 1957, for the calendar years 
1954, 1955, and 1956. 

In the first report it reported its valuation to be used as 
earnings basis to be $1,624,000; in the second, $21,807,066; 
and in the third, $30,136,800. It reported the 7-percent per- 
missible dividends for its shipper-owners for those years as 
follows : $118,684 for 1954, $1,526,495 for 1955, and $2,109,569 
for 1956. Those dividends represent the following rates of 
return to its shipper-owners on their investment of $2,- 
900,000: 3.9 percent in 1954, 52.6 percent in 1955, and 72.7 
percent in 1956. 


In the Arapahoe motion, the Department of Justice contends that it 
is a violation of the judgment for the shipper-owners to receive divi- 
dends from their pipeline that are based upon a valuation that includes 
common-carrier property attributable to loans made to the pipeline by 
outside lending agencies. In this connection, the motion avers: 


That the defendant Arapahoe Pipe Line Co. in violation of 
the judgment has failed to deduct from the valuation of its 
common-carrier property, before computing its shipper-own- 
ers’ permissible dividend, the share of the valuation of the 
company’s carrier financed by or attributable to the 


roperty 
aforesaid loans of 96 milfion from third parties. As a result 
of its failure to deduct the share of its valuation attributable 
to loans from third parties, the defendant Arapahoe Pipe 
Line Co. has computed dividends for its shipper-owners in 
excess of its shipper-owners’ share of 7 percent of the valua- 
tion of Arapahoe’s property in violation of the judg- 
ment * * 
Accordingly, the motion requests an order from the court directing 
Arapahoe Pipe Line Co. to deduct from its valuation, before com- 
puting its shipper-owners’ permissible dividends, the share of the 
valuation of its property that is attributable to funds obtained from 
outside lending agencies. 


Service Pipe Line Case 
The motion directed to Service Pipe Line Co., Tulsa, Okla., and its 
shipper-owner, Standard Oil Co. (Indiana), involves the so-called 
“pro rata” issue. This motion requires a construction of the meaning 
of the provision in paragraph III (a) of the decree, which establishes 
Pp ures to bring the latest final valuation of the ICC down to date, 
or decree purposes, “* * * as of the close of the next preceding 
year. 
_ In its reports under the decree, Service Pipe Line Co. adjusted 
its valuation, on the basis of which it computed the shipper-owners 
permissible dividends, by pro rating the value of additions, better- 
ments, depreciation, and retirements which occurred after the close 
of the next preceding year for which the report was made. The Gov- 
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Hearings, p. 29. 
* Hearings, p. 175. 
8 Hearings, p. 181. 
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ernment’s motion requests that the pipeline be directed to compute its 
shipper-owner’s permissible dividend each year on the basis of the 
valuation as of the preceding year of the property owned and used 
for common carrier purposes, and for such other relief against 
Standard Oil Co. (Indiana) as the court may deem just and proper. 


Tidal Case 
The motion that names the Tidal Pipe Line Co., Tulsa, Okla., and 
its shipper-owner, the Tidewater Oil Co., San Francisco, Calif.,° 
requires an interpretation of that part of paragraph III (a) which 
requires valuation for dividend purposes to be limited to “* * * each 
common carrier’s property owned and used for common-carrier pur- 
* * *.” [Emphasis supplied.] The motion alleges that Tidal 
ipe Line Co. computed its valuation on the basis of all property 
used for common-carrier purposes, whether such property was owned 
by the common carrier or not. By including properties which it had 
leased from other carriers, in computing its dividends, used a valua- 
-~ of all property owned or used, rather than property owned and 
used. 


Tewas Case 

The fourth motion, naming the Texas Pipe Line Co., Houston, Tex. 
was a petition for an order to show cause why it should not be found 
in civil contempt. As in the Tidal and Tidewater action, the motion 
alleges that Texas Pipe Line violated the decree by computing allow- 
able payments to its shipper-owners on the basis of valuation of prop- 
erty used for carrier purpoeee but not owned by it.° The Texas 


action differs from the Tidal proceeding in that Texas Pipe Line had 
not as yet paid prohibited dividends to its shipper-owner. Instead, 
the sum of $100,526.79 was reported to the Attorney General as al- 
lowable dividends, earned and withheld, and thus payable in future 
years. At the hearings, Assistant Attorney General Hansen ex- 
plained why, unlike the 7'tdal case, the Department proceeded against 
Texas Pipe Line Co. by way of civil contempt, as follows: * 


The distinction is that Texas has not actually paid over 
prohibited sums to its shipper-owner but has erroneously 
computed the valuation and has wrongfully credited the sums 
which it may pay in the future. 

There is no relief which the Government could seek against 
the shipper-owner until such payments were made. Civil 
contempt proceedings are a traditional method used, by the 
courts to secure obedience with their judgments, where no 
punishment or damages are sought. 

Activities of Service Pipe Line 

In its investigation of the oil pipeline consent decree, the committee 
obtained correspondence, memorandums, and other information from 
Great Lakes Pipe Line Co., Sun Pipe Line Co., Interstate Oil Pi 
Line Co., the pipeline department of the Gulf Refining Co., Tidal 
Pipe Line Co., and Service Pipe Line Co. In its study, and during 


® Hearings, p. 176. 

Hearings, p. 183. 

1 Hearings, p. 32. On February 12, 1958, Texas stipulated in a consent order that in 
the future it would comply with the Justice Department’s interpretation. On March 24 
and 25, 1958, the District Court for the District of Columbia denied the Government’s 
motions for enforcement of the oil pipeline consent decree with respect to the Tidal, 
Service, and Arapahoe motions. ‘The partment of Justice appealed to the Supreme 
Court, which noted probable jurisdiction on October 13, 1958. Service and Tidal, on March 
10 and 12. 1959, entered stipulations that they would comply with the Government’s 
interpretation of the consent decree with respect to the practices challenged in the Gov- 
ernment’s motions. The Supreme Court, as of May 13, 1959, had the Arapahoe motion 
under consideration. 
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the public hearings, the committee gave particular attention to the 
activities of Service Pipe Line Co. with respect to the provisions of 
the oil pipeline consent decree. Service Pipe Line is a 100-percent 
subsidiary of its shipper-owner, the Standard Oil Co. (Indiana), 
Standard Oil Co. (Indiana) was a defendant in the Atlantic Refining 
Co. complaint and a party to the final judgment. Service Pipe Line 
Co. is a successor of Stanolind Pipe Line Co., which also was a defend. 
ant in the Atlantic Refining Co, complaint and a party to the final 
Judgment. On May 1, 1950, Stanolind changed its name, by amend- 
ment to its charter, to Service Pipe Line Co.” 

Service Pipe Line was selected for particular attention by the com- 
mittee for a number of reasons. In the first place, Service Pipe Line 
Co., with a crude oil pipeline mileage of 14,800, is by far the largest 
crude oil common carrier in the United States. It is substantially 
larger than each of the four next largest crude oil pipeline systems; 
Gulf te Co., with 8,034 miles; Humble Pipe Line Co., with 
8,994 miles; he Magnolia Pipe Line Co., with 8,057 miles; and the 
Sinclair Pipe Line Co, with 7,343 miles. As the largest carrier, Serv- 
ice Pipe Line occupies a position of prominence and leadership in the 
industry. 

Additionally in the committee’s investigation 
indicated that Service Pipe Line in 1950 had received an interpretation 
of the provisions of the consent decree from former Assistant Attor- 
ney General Herbert Bergson. Examination of the files of the other 
pipelines, however, indicated that this interpretation had not been 
made generally available to the industry. In fact, the preliminary 
investigation indicated a general unawareness in the industry that the 
Department of Justice had given a special ruling for Service Pipe 
Line.* At a conference on April 12, 1957, the staff of the Antitrust 
Division advised that the 1950 opinion given to Service Pipe Line§ 
necessitated a change in the Department’s previously held theories 
of judgment enforcement, and had the effect of nullifying proposed 
contempt actions which had been prepared and recommended by the 
antitrust staff in 1944 and 1949, as a result of the first two FBI 
investigations.” 

Another consideration which led the committee to devote particular 
attention to the activities of Service Pipe Line was the relationship of 
Service officials to the activities of the Engineers-Accountants Value 
tion Committee of the American Petroleum Institute. This commit J 
tee was formed in 1934 by the American Petroleum Institute to work 
with the Interstate Commerce Commission in the promulgation of 
pipeline valuations. Mr. J.L. Shoemaker, financial vice president and 
a director of Service Pipe Line, had been a member of the APT engi- 
neers-accountants valuation committee since its formation in 1934, 
and had served as chairman of the committee since January 1950. 
This relationship with the API engineers-accountants valuation com- 
mittee permitted officials of Service Pipe Line to be continuously 


12 Hearings, p. 296. For purposes of convenience, in this report the pipeline is referred 

to as “Service Re Line” for the entire consent-decree period. 

13 Apparently the only other defendant that received the ruling was Standard Oil Co. 
New Jersey). This company felt it necessary to ascertain whether the Department of 
ustice would object to a disclosure of the ruling to its subsidiary companies. See 

exchange of correspondence in 1951 between George Koegler, counsel, Standard Oil Co. 
aie — and Newell A. Clapp, Acting Assistant Attorney General. Hearings, pp 
% Hearings, pp. 215, 216. 
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apprised of the actions of the other defendants pursuant to the consent 
decree, and to coordinate industry action with respect to the ICC in 
programs desired by Service Pipe Line for its purposes under the 


consent decree, 


(a) Multiple Reports to the Attorney General 

An outstanding feature of Service Pipe Line’s activities under the 
oil pipeline consent decree is the number of reports it has made to the 
Attorney General. For each of the years 1942 through 1948, Service 
Pipe Line has submitted to the Attorney General three separate and 


different bo For the year 1949 Service Pipe Line filed with the 
eral four reports, each different 


Attorney 


om the other. 


For 


the years 1950, 1951, and 1952, Service Pipe Line has on file in the 
office of the Attorney General two different reports. The following 
table sets forth the status of some of the items in the reports sub- 
mitted by Service Pipe Line to the Attorney General as of the date 


of the hearings.” 
Service Pipe 
years. 


It should be noted that in a number of instances 
ine’s reports were amended after the lapse of many 


Reports to the Attorney General by Service Pipe Line Co. compiled by 
Department of Justice 


Original report | ist amended 2d amended 3d amended 
report report report 
1942 Submitted Submitted Submitted 
Apr. $, 1943 Aug. 21, 1950 Mar. 8, 1961 
Valuation used as basis for dividends. , 392, 994. $63, 144, 113.00 $74,386,482}. 2..2225-22.--. 
7 4, 437, 580. 00 4, 420, 088. 00 4 
carninns 5, 886, 672. 00 5, 886, 672. 00 
Amount subject to: 
Par. III 364, 530. 00 347, 038. 00 
1, 449, 092. 00 1, 466, 584. 00 G70, 3225... 
Total payments to ship 4, 073, 050. 00 4, 073, 050. 00 4, 
Dividends allowable su uently 530. 00 347, 038. 00 4,306, ...... 
1948 Submitted Submitted ed 
Apr. 10, 19. Aug. £1, 1950 Mar, 8, 1961 
‘Valuation used as basis for dividends.| $70, 635,043.00 | $68°722,°965.00 | $75,670, 416 
7 percent of valuation ................ 4, 944, 453. 00 4, 810, 608. 00 
5, 510, 109. 04 5, 510, 109. 94 
Amount subject 
Par. III SSS 742, 589. 00 608, 744. 00 
‘Total payments to shipper-owner - 2, 851, 284. 90 2, 851, 284. 90 2, 
Dividends allowable su uently 1, 107, 119. 00 955, 782. | 
1944 itt Submitted 
oP 10, 1945 Aug. 21, 1950 Mar. 8, 1961 
Valuation used as basis for dividends_| $81, 305,020.00 | $79, 398, 979.00 
7 5, 691, 351. 00 5, 557, 929. 00 
5, 204, 106. 00 5, 204, 106. 00 
Amount subject to 
1, 034, 674. 00 1, 035, 674. 00 3, 
pw. 487, 245.00 353, 823. 00 
Total payments to ship wher. ... 977, 532. 00 O77, 608. 
Dividends allowable su ently 2, 629, 038. 00 2, 345, 279. 00 
1945 Submitted Submitted Submitted 
Apr. 10, 1946 Aug. 21, 1960 Mar. 8, 1961 
Valuation used as basis for dividends.| $84, 932,187.00 | $82, 541, 107.00 859, ach das 
7 percent of valuation................ 5, 945, 253. 00 5, 777, 877. 00 6, 500, 147 sce diie 
Net 5, 418, 575. 00 5, 418, 575. 00 5, 418, 576 
Amount subject to: 
Total to ality 4, 887, 660. 00 
Dividends allowable subsequently - 8, 574, 200. 00 3, 235, 496. 00 ¢ 


% See Hearings, pp. 240-242. 
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Reporte Service Pipe Line Co. compiled 
epartment of Justice—Continued 


Total ts to ship 
ota pam hip uently... 


== 


t subject to 
(c) 
IIT (d) 


pa ts to 
Total uently._. 


1948 
Valuation used as basis for dividends_| $126, 735, 


Total payments to 


5, 510, 746. 00 


6, 115, 700. 00 


‘ar. V 
Total pa ts to ship: wner.... 
Dividends allowable su uenthy. 
1961 
Apr. 11, 1952 
Valuation used as basis for dividends. 199, 574 
10, 248, 319. 00 


to shipper-owner-- 
allowable su uently. 


1952 
Valuation used as basis for dividends_| $1 


7 percent of valuation 
Net earnings 


Total pa ts to shij 10, 280, 
Dividends uently... 17, 059, 130. 00 


< Original report | ist amended 2d amended 3d amended 
report report report 
4 . 10, ug. 21, . 8, 1961 
Valuation used as basis for dividends. $85, 584,'158 00 $83, 463, 019. 00 $04, 303, 194 ee 

Par. ITI 1, 005, 258.00 954, 791. 00 1,005,258 
s 4, 887, 660. 00 4, 887, 660. 00 4, 887, 660 |... 
4, 739, 649. 00 4, 190, 287. 00 
- 1947 Submitted Submitted Submitted 
of 10, 1 Aug. 21, 1950 Mar. 8, 1951 
Valuation used as basis for dividends. 099, 7 $95, 906,961.00 | $104, 258,454 
T percent of valuation. 6, 866, 985. 6, 713, 487.00 | . 7,208002|. 
: 6, 450, 810. 6, 248, 095. 00 6,248, 
1, 164, 929. 00 1, 164,920 
410, 328. 465, 391. 00 1, 049, 997 
083, 166.00 | 5, 083, 166.00 | 5, 088; 168 
Se 6, 314, 906. 00 5, 820, 607. 00 6, 877,178 |...:....... 
d Apr. | Submitted Aug. | Submitted Mar. 
949 21, 1950 8, 1961 
, $89. 00 | $136, 543,029.00 | $136, 543,029 |... 
575, 983. 00 575, 933. 00 
Par. ITI 2, 151, 650.00 3, 644, 022. 00 8, 644, 022 
8, 555, 244.00 | 9, 680, 739. 00 13, 024, 678 
1949 Submitted Apr. | Submitted Aug. | Submitted Mar, |Submitted Apr. 
10, 1960 #1, 1950 18,1961 | 1968" 
Valuation used as basis for dividends.} $168, 672, 353.00 | $166,092, 107.00 | $168, 206, 537 $161, 803, 200 
| 
51 
4, 910, 761. 00 6, 053, 711 5, 815, 477 
Dividends allowable subsequently...| 388.00 |” 16,487, 188.00 17,788, 677 
1950 Submitted Submitted 
Apr. 10, 1961 Apr. 14, 1958 
Valuation used as basis for dividends} $164, 448, 474.00 | $161, 382, 333.00 |............... J. 
7 percent.of valuation................| 11, 511,393.00 | 11, 296,763.00 
Amount subject to: 
Par. III 1, 657, 455. 00 
Submitted 
Apr. 14, 1958 
mount subjec 0: 
19, 491, 609.00 | 19, 088, 705.00 
Submitted Submitted 
Apr. 18, 1953 Dec. 1, 1958 
73, 489, 277.00 $170, 640, 359.00 
: Amount subject to: 
Par. IIT 1, 262, 662. 00 
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Reports to the Attorney General by Service Pipe Line Co., compiled by 
Department of Justice—Oontinued 


Original report 


1968 Submitted 
Apr. 18, 1954 
Valuation used as basis for dividends_| $170, 426, 861. 00 
7 percent of valuation 11, 929, 880. 00 
Net earnings 10, 236, 141. 00 
671, 017. 00 


1954 


Valuation used as basis for dividends_ 
7 percent of valuation 
Net earnings 


Par. III (d) 
Par. V 

Total ents to shipper-owner - -.. 9, 218, 348. 00 
Dividends allowable su’ uently...| 12, 923,138.00 


1956 


Valuation used as basis for dividends. 
7 t of valuation 


tal payments to shipper-owner ___- 
Dividends allowable su 


13, 387, 838. 00 
14, 515, 414. 00 

1, 969, 759. 00 
2 1, 127, 576.00 |. 


ar. V 
Total payments to shi ----| 12,545, 655.00 
Dividends allowable amenntie.. -| 14,373, 918.00 


1 This total was paid purportedly toward 1952 and 1953 deficits. 
2 All paid on 1953 deficit. 


_ At the hearings, representatives of the Department of Justice were 
interrogated as to which, if any, of the reports filed with the Attorney 
General accurately reflected Service Pipe Line’s operations under the 
decree. The Department’s representatives testified that they did not 
know which of the reports contained a correct statement of the facts, 
and that an audit would be required to ascertain such information. 
They acknowledged that the FBI previously had audited the accounts 
of Service Pipe Line. Notwithstanding these audits, however, the 
ment of Justice at the hearings still did not know which, if any, 
of Service Pipe Line’s reports was an accurate reflection of its actual 
operations under the decree." 
_ When interrogated as to the justification for such a confused status 
m reports to the Attorney General, representatives of the Depart- 
ment of Justice were unable to answer. The Antitrust Division rep- 
resentatives indicated, however, that this issue was one appropriate 


* Hearings, pp. 233-240. 
33261—59—__14 


amended | ist amended | 2d amended | 34 amended 
report report report report We 

Submitted 
Apr. 18, 1955 
Amount subject to: Bee 
Submitted 
Apr. 6, 1956 ey 
Amount subject to: ae 
hitted Apr, 
4, 1968" 1966 Submitted “Apr. 


196 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


for submission to the court for determination. In this connection, 
Department of Justice representatives testified: ** 


Mr. Hargins. Mr. Kilgore, what would your answer be to 
the question of what justification is there for Service Pipe 
Line amending its 1942 report in 1951? 

Mr. Kizeore. I don’t know what they considered to be 
their justifications, sir. I would only have to guess at what 
it might be. 

Mr. Harkins. Would there be any justification for accept- 
ing in 1951 a correction of the 1942 report, other than to 
correct an arithmetical mistake ? 

Mr. Hansen. Isn’t that the matter that is probably going 
to be determined by the court ? 

Mr. Harkins. at case would that be? 

Mr. Hansen. I don’t know what you have in mind here. 
You asked for the justification of it. Have they properly 
computed it? That is one of the issues. 

The Cuarrman. There is no case involving this matter. 

Mr. Hansen. It is certainly under investigation, and ulti- 
mately this issue is going to have to be determined by the 


court. 
The practice of Service Pipeline in changing its reports is not unique 
in enforcement of the o@/ pipe line consent decree. sistant Attorney 


General Hansen at the hearings indicated that most of the pipeline 
companies had on file with the Attorney General more than one report 
for a particular year. As a result of this status in the reports to 
the Attorney General, the Department representatives acknowled 

that it is virtually aoe to determine from the reports, whether 
or not the defendants have complied with the consent decree. In this 
ys man the representatives of the Antitrust Division testified as 

ollows : ** 


Mr. Harxrns. The practice of Service Pipeline in i 
the reports that it has submitted to the Attorney General for 
any particular year is not a unique practice with that com- 


pany, is it? 
r. HanseEN. You mean, is that the only company that has 
made different reports ? 

Mr. Harxrs. That is right. 

Mr. Hansen. No, others have, also. 

Mr. Harkins. In fact, it is true that most of the companies 
that are subject to this decree have more than one report for 
many of the years since entry of the decree, is that not true? 

Mr. Hansen. Most of them. 

Mr. Harkins. Is it not true that the status of the reports 
that have been submitted to the Attorney General pursuant 
to this decree is such that it is virtually impossible to deter- 
mine on the basis of the reports whether the decree has in 
fact been complied with ? 

Mr. Hansen. There are some difficult problems, and that 
is on of the difficult ones, and that takes considerable time 
to solve. 


17 Hearings, p. 235. a 
18 Hearings, p. 238. 
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Mr. Harkins. These reports are submitted pursuant to an 
order from the courts; is that not right ? 

Mr. Hansen. That is correct. 

Mr. Harkins. In the event a company subject to the decree 
desires to change a report it has submitted to the Department 
of J ustiee, why should not that change be approved by the 
court 

Mr. Hansen. The decree does not provide for it. Cer- 
tainly as I indicated to the chairman, I will give some con- 
sideration to it. 

(b) 1947 Program 

In 1947 officials of Service Pipe Line found themselves confronted 
with a difficult and unpleasant situation. Since entry of the decree 
Service Pipe Line had maintained what was essentially a dual system 
of accounts with respect to its reports to the Attorney General. 
In its original reports to the Attorney General, valuation of the pipe- 
line’s property was computed under a method which resulted in a 
“maximum” valuation. For the purpose of computing dividend pay- 
ments, however, Service Pipe Line used a different method, which re- 
sulted in a “minimum” valuation. The difference between the pay- 
ments to the shipper-owner allowable under the maximum valuation 
which was reported to the Attorney General, and the amounts which 
could be paid to the shipper-owner under the minimum valuation, was 
carried in surplus as “undeclared dividends.” In 1947, the unde- 
clared dividends account contained $4,555,657." 

Remedies available to Service Pipe Line for the dividend situation 
that confronted it, as a result of the use of “maximum” and “minimum” 
valuations, were analyzed by Mr. J. L. Burke in a memorandum dated 
February 4, 1947, to Mr. B. C. Clardy. Mr. Clardy at that time was 

resident of the pipeline company.” In his memorandum, Mr. Burke 

irected attention to method of computing valuations set forth in 
paragraph III (a) of the consent decree, described the pipeline’s dual 
accounting procedures as follows : ** 


Because of the uncertainty of the italicized clause, Stano- 
lind Pipe Line Co.’s reports to the Department of Justice 
under the consent decree are made on the basis of a maximum 
valuation, and we carry in surplus account as undeclared divi- 
dends the amount in excess of 7 percent earnings computed 
on a minimum valuation. We understand from Mr. Shoe- 
maker that this is the general practice followed by other pipe- 
lines governed by the consent decree, except the New Jersey 
companies, who report to the Department of Justice on a basis 
of minimum valuation and freeze excess earnings, and the 
Texas companies, who report and dispose of funds based on 
a maximum valuation. 


To compute its “maximum” valuations, Service Pipe Line used the 
method employed by the Interstate Commerce Commission to deter- 
mine pipe line valuations pursuant to section 19 (a) of the Interstate 
Commerce Act. Its “minimum” valuation, however, was computed 
by the method set forth in the consent decree. Throughout the period 


»” Hearings, pp. 283, 286. 
Hearings, p. 1169. 
™ Hearings, p. 281. 
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that it used these dual computations, officials of the pipeline recognized 
the distinction between the ICC method and the decree method for 
computing valuation. 

Paragraph IIT (a) of the consent decree establishes its own method 
to bring ICC’s valuations down to date. The consent decree in this 
respect is as follows: 


* * * To the latest final valuation of the Commission shall 
be added the value of additions and betterments to the com- 
mon-carrier property made after the date of such latest final 
valuation, and from this sum shall be deducted appropriate 
amounts for physical depreciation on, and retirements of, 
common-carrier property, computed by the carrier as of the 
close of the next preceding year, in accordance with the 
methods used by the Interstate Commerce Commission in 
bringing valuations down to date, the classifications of prop- 
erty to conform to the uniform system of accounts for pipe- 
lines prescribed by the Interstate Commerce Commis- 
gon." 
According to the consent decree, the ICC valuation is brought down 
to date by means of separate computations for the value of additions 
and betterments, which are then added to the previously determined 
ICC valuation. 

The consent-decree procedures, to bring a valuation down to date, 
differ from the procedures utilized by the ICC when it determines 
a new valuation for a pipeline it has previously valued. When the 
ICC makes a new pipeline valuation at a subsequent date, the entire 

hysical inventory of the common carrier’s facilities in use on that 
te is revalued. Additions and betterments that have been added 
to the pipeline facilities inventory subsequent to the date of the last 
valuation are not grouped in separate computations. The ICC method 
and the decree method was distinguished by Mr. J. L. Shoemaker in a 
letter dated October 14, 1950 to Mr. Burke. In this letter Mr. Shoe- 


maker stated : * ; 


The ICC methods require finding values for cost of repro- 
duction new, cost of reproduction new less depreciation, orig- 
inal cost, cost, present value of lands and ri hts-of-way 
working capital, and other elements of value. ir method 
is to find these values as of a certain date for propert 
actually in use and therefore the value of additions an 
betterments, less retirements and depreciation, is about as 
useful as a fifth wheel on a wagon. [Emphasis supplied.] 


Mr. G. S. Douglass, then Director, Bureau of Valuation, ICC, also 
set forth the ICC valuation methods in a letter to Mr. Shoemaker 
dated September 1, 1950, Mr. Douglass described the ICC method 


as follows: * 

This is in response to your letter of Au 81, 1950, rela- 
tive to methods used by the Commission nang valua- 
stated Pipe Line Corporation (50 Val. Rep. 1 

in Ajaw Pipe Line . Rep. 
27), “the valuation act telus an inventory in detail of each. 
Hearings, p. 194. 


* Hearings, p. 1175. 
™ Hearings, p. 307. See also Hearings, pp. 476, 479, 480. 
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piece of property of the carrier” and this Bureau submits to 
the Commission for its consideration in determining final 
value data representing the property as a whole as of the date 
under consideration and does not develop any value figures 
for additions, betterments, and retirements subsequent to 
some previously established valuation date. All data sub- 
mitted are based on completely revised costs and priced in- 
ventories of the property as a whole as of the date under 
consideration. supplied. } 


The “minimum” valuation method used by Service Pipe Line for 
its private use in connection with its “undeclared dividends account” 
essentially was the method established in the consent decree. In its 
initial reports to the Attorney General, however, Service Pipe Line 
had used the ICC method to compute its “maximum” valuations. The 
distinction between the “minimum” and “maximum” valuation _ 
cedures was explained by Donald Campbell, in a memorandum to Mr. 
Burke dated October 24, 1950. Mr. Campbell, prior to his retirement, 
had been general counsel for Stanolind Oil & Gas Co., in which ca- 

acity he also served as counsel for the pipeline.” In this memoran- 
for Mr. Campbell described “maximum” and “minimum” valuation 
methods as follows: * 


Ever since 1934 the accounting department, in order to 
determine annually the amount available for dividend under 
the decree, has computed the value of the carrier property in 
two ways; the results obtained being desi ated, Tor con- 
venience, the “minimum valuation” and the “maximum valu- 
ation.” Dividends have always been declared on the basis 
of the minimum valuation, but the maximum valuation has 
been used in reports to the Attorney General. There is one 
basic difference between the two methods employed. In 
re grins the minimum valuation, the 1934 valuation was 
used, to which was added the value of additions and better- 
ments made during the preceding year, and from that sum 
there were “deducted appropriate amounts for physical de- 
preciation on, and retirements of, common-carrier property, 
computed by the carrier of the close of the next ae 
year.” The valuation of the additions and betterments an 
the deductions for depreciation and retirements were made 
in accordance with what was believed to be the method used 
by the Interstate Commerce Commission in bringing valua- 
tions down to date. This same procedure was followed in 
determining the maximum valuation, except that the valua- 
tion figures of 1934 were appreciated by the use of annual 
prices, thereby bringing the 1934 valuation down to date in 
accordance with the methods which would presumably be em- 
ployed by the Interstate Commerce Commission. In effect, 
this constituted an annual revaluation of the carrier prop- 
erty. [Emphasis supplied. ] 

During the wa 9 Mr. Burke described Service’s “minimum 
valuation” methods. It is clear from his description that the method 


Heart p. 1187. 
Hearings, p. 1194. 
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by which “minimum” valuation was computed followed the method’ 
established in the consent decree. .Mr. Burke testified : ” 
With respect to dividend payments, pursuant to our policy 
previously mentioned, we used a minimum valuation, Niaast 
on a narrow construction of the decree; to the 1934 final 


valuation we added the value of additions and betterments, 
deducted retirements, and depreciated the entire property. 


During his interrogation, however, Mr. Burke denied that the 
method used to compute “minimum” valuations was the method set 
forth in the consent decree. In this regard Mr. Burke testified : * 


Mr. Harxrns. Mr. Burke, it is true, is it not, that in com- 
puting the minimum valuation, Service Pipe Line Co. used 
the 1934 valuation “to which was added the value of addi- 
tions and betterments made during the preceding year and 
from that sum there were deducted appropriate amounts for 
physical depreciation on and retirements of common-carrier 
property computed by the carrier as of the close of the next 
preceding year?” 

Mr. Bourse. That is right. They depreciated the entire 
prope 
Mr. Harxgrns. In other words, for your minimum valua- 
tions, Service Pipe Line Co. used the procedure that was set 
forth in the decree? 

Mr. Burke. Will you repeat the question, please, Mr. 
Harkins? 

Mr. Harxtns. Will you repeat the | 

(The pending question, as recorded, was read by the 
re 

r. Burxe. No. 


In explanation of his answer, Mr. Burke stated Service Pipe Line 
had used 1934 index prices to compute the value of additions and 
betterments rather than ICC’s current price indexes.” This is a 
detail in accounting procedure which does not have substantial signifi- 
cance in a consideration of whether the “minimum” valuation com- 
putation. followed the consent decree method or the ICC method of 
valuation. 

It is clear that, throughout the period that Service Pipe Line sub- 
mitted its original reports to the Attorney General using “maximum” 
valuations, the officials of Service Pipe Line were cognizant that the 
consent decree established a different method of computing valuation 
from that used by the ICC. In addition to Mr. Campbell’s statement 
above, Mr. Burke on December 7, 1950, advised Mr. Frank O. Prior, 
then president of Standard Oil Compan (Ind.), that from its first 
report to the Attorney General, Service Pipe Line had recognized the 
distinction between the decree and ICC method of valuation, and had 
used the decree method to compute “minimum” valuations. Mr. Burke 
stated : 


__.To properly consider the full force and effect of Mr. Berg. 
-son’s letter of interpretation, we must keep in mind that bot 


2? Hearings, p. 1139. 
Hearings, pp. 1186-1187. 
2 Hearings, p. 1187. 
® Hearings, p. 1207. 
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thod! our original reports to the Attorney General, based on maxi- 

mum valuation, and our amended reports, based on valuations 
7 revised as a result of the full disclosure of the ICC methods 
l in its 1947 valuation of our property, are predicated on the 
| entire property’s being valued each year. This was the inter- 
pretation we advocated in presenting the amended reports, 
and is the only position we have formally taken with the 
Department of Justice. Mr. Bergson’s letter of interpreta- 


‘pe tion confirms what we had heretofore heard as rumors as to 

ty the Department’s viewpoint and which we recognized as a 
possible construction of the decree by computing a minimum 
valuation along similar lines. [Emphasis supplied. } 

By 1947, Service Pipe Line, through the use of this dual system of 
accounting, had accumulated substantial amounts of money in. its. 
undeclared dividends account which it desired to make available to 
its shipper-owner. To this end Mr. Burke, in his February 4, 1947, 
memorandum, suggested three plans of action, as follows: ™ 

Other than taking the chances involved in using a maxi- 
mum valuation, there are three ways in which we could 
attempt to correct the situation Stanolind Pipe Line Co. and 
other pipelines find themselves in a result of the valuation 
provision of the consent decree: __ 

1. Voluntary down-to-date valuation by the ICC. 

2. Amendment of the valuation section of the Interstate 
Commerce Act. 

3. A declaratory order from the ICC as to method of 
valuation. 

With respect to his first proposal, Mr. Burke described the efforts 
that he and Mr, Shoemaker made in 1945 to persuade ICC personnel 

“ine to establish current pipeline valuations. At that time, the Service 
and Pipe Line officials had suggested that the industry would supply 
iS a the personnel and bear the cost of the new ICC valuations. r. 
nifi- Burke’s memorandum in this regard is as follows: * . 
om- * * * Two years ago, Mr. Shoemaker and I discussed 
l of with some of the Commission’s staff members the possibilit 

of having some work done on the current valuations o 
sub- pipelines and were unable to obtain assurance of favorable 
um action. The Bureau of Valuation then appeared to be com- 
the § mitted to anne the greater portion of its allocated funds 
100 on railroad valuation work and did not favorably regard 
ent our suggestions for attempting to obtain an additional ap- 
ea propriation from Congress. The Commission’s requested 
rst appropriation in the present budget before Congress does 
“ not include any amount forcurrent pipeline work. __ 
_ We also suggested to the Bureau’s Director that the in- 
= dividual pipelines “furnish the necessary personnel and 


defray any field expenses of the Commission’s staff incident 
to bringing valuations down to date,” but this was not ap- 
proved. * * * 


With respect to his second proposal, amendment of the Interstate 
Commerce Act to require annual valuations, Mr. Burke did not con- 


" Hearings, p. 282. 
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sider that the time was propitious to secure additional appropriations 
from Congress for pipeline valuations, nor did he belie 
industry could persuade the ICC to join in such a request. 


ve that the 


Mr. Burke’s proposals were analyzed and criticized in a letter dated 
February 19, 1947, from Mr. Buell F. Jones to Mr. Prior. Mr. Jones 
was then vice apa ge and general counsel for Standard Oil Co, 
(Indiana). He had been a member of the industry negotiati 
committee in the negotiations which preceded entry of the decree. 
Mr. Jones was of the opinion that while the present dividend situa- 
tion was unsatisfactory it should not be disturbed until more favorable 
circumstances arose. In this connection Mr. Jones stated : * 


While I 2 5 rm that there is some truth in Mr. Burke’s 
statement: “Any time we face the issue we will encounter a 
certain amount of risk and the amount involved (now about 
$4 million) does not justify our continuing to follow a course 
of continual uncertainty,” I am not at all sure that we have 
yet found a remedy that may not be worse than the disease. 
After all, title to the frozen surplus is still in the Pipe Line 
Co. and is earning a commendable return—a return consid- 
erably in excess of the cost of the borrowed funds. It does 
not seem likely that there will be any added excess earnings 
in the immediate future, and at the same time we are rea- 
sonably confident that no violation of the consent decree has 
or will occur—at least in respect to payments to the shipper- 
owners. We should also bear in mind that a substanti part 
of the frozen surplus represents funds that could have 
distributed to the shipper-owner prior to the effective date 
of the decree. Certainly I am not suggesting that the pres- 
ent situation should remain forever, but I do believe that 
until the path ahead is a little clearer than it is at present 
we might well do worse than to permit the matter to go along 
for a while. 


Mr. Jones was opposed to each of Mr. Burke’s three proposals. 
With respect to the proposal to amend the Interstate Commerce Act 
to make annual valuations mandatory, Mr. Jones believed that pipe- 
line earnings had been too large to invite con ional inquiry, and 
that such a pro from the viewpoint of the Government would 
be a waste of public funds. Mr. Jones stated: ** 


I seriously doubt, as does Mr. Burke, the advisability of 
such an effort. It would, as Mr. Burke states, be slow and 
uncertain, and would open the door for other and, perhaps, 
undesirable changes. e earnings of pipelines have been 
too large during the recent past to invite inquiry. This is 
improving from year to year. True it is, as Mr. Burke also 
states, that such an amendment might assist the ICC in 
getting larger ” ropriations, but my guess is that such an 
amendment wou he not be considered desirable by the ICC, and 
its attitude would be adverse, not only as to the proppasls 
but as to the promoter as well. The ICC could trut fully 
say that there is no public demand nor necessity for such a 
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program and that, from the viewpoint of the Government, 
it is a waste of public funds. In a very real sense, it would 
be. [Emphasis supplied. } 


Notwithstanding Mr. Jones’ views, in 1947 and 1948 the oil-pipeline 
industry undertook a concerted effort to persuade the ICC to determine 
new pipeline valuations. Members of the API Engineers-Accountants 
Valuation Committee met with the staff of the ICC for this purpose, 
and officials of the pipeline companies solicited support in Congress 
for the program. 

In August 1947, Mr. Douglass, Director of the ICC Bureau of 
Valuation, submitted to C. M. Rosebrugh, then chairman of the APT 
engineers-accountants valuation committee, a draft of a proposed 
order, Valuation Order No. 28, to require new pipeline valuations by 
the ICC.** Mr. Rosebrugh’s principal assistant in the work of the 
API valuation committee was Mr. J. L. Shoemaker, from Service 
Pipe Line. If circumstances required Mr. Rosebrugh’s absence, Mr. 
Shoemaker ordinarily was designated Acting Chairman.” 

Mr. Rosebrugh referred the proposed valuation order No. 28 to 
Mr. Shoemaker on August 4, 1947. After analysis, Mr. Shoemaker 
on August 27, 1947, recommended that the API valuation committee 
members make a strong effort to change the ICC reporting require- 
ments in order that the carriers’ records would be useful in their own 
valuation work and still serve for ICC purposes. In this regard, Mr. 
Shoemaker stated : * 


In connection with valuation order 28 and also supplement 
8 to valuation order 3, I think the carriers should make a 
strenuous effort to eliminate the present detailed reporting. 
We are spending a tremendous amount of time in reportin 
and describing minor items that do not have any materia 
effect upon the valuation as a whole. It seems that a great 
mass of this property should be reported, showing only the 
account number and amount of cost. As a concession, we 
could separate the cost between the amount paid for material, 
and the remainder would represent installation cost. I sug- 
gest that our committee members be surveyed to see if they 
will support such a stand. The Bureau of Valuation is now 
receiving these elaborate reports, which cannot possibly be 
priced in the detail they have prescribed for valuation pur- 
and I feel that we should immediately take steps to 
ave the valuation reporting simplified so that it can be 
useful to the carriers for their own valuation work and still 
serve as an answer to any regulations required of us by ICC. 
If you agree, I suggest that we get together as soon as 
ible and agree on minimum basic data to present to ICC 
or use in rewriting proposed order 28 and present supple- 
ment 8 to order 3. ' 


During 1947 and 1948, members of the API engineers-accountants 
valuation committee cooperated with personnel of the ICC in develop- 
ing the provisions of the tentative ICC valuation order which would 
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authorize new pipeline valuations as of December 3, 1947." Through 
the API committee, the pipelines furnished personnel to the ICC to 
assist in the work of “* preparing a pricing and trend factor list 
be Mer purpose of adjusting costs to the new 1947-period price 
evel.” 

Simplified forms for reports to the ICC under the new valuation 
order were pisses 3 At a meeting on June 8 and 9, 1948, members 
of the API valuation committee suggested to the staff of the ICC 
valuation bureau that the new reporting forms first be tested by in- 
formal submission to the ICC staff, which, after approval, would be 
circulated to the pipelines as a guide. This suggestion was adopted 
and, at the API meeting in St. Louis in August 1948, the valuation 
reports of Stanolind “1p Line were distributed to 79 companies for 
their use as a guide in the preparation of their own valuation reports 
to the ICC. The 1948 report of the engineers-accountants valuation 
committee described these arrangements as follows : ® 


In the interest of clarifying questions as to the making of 
proper returns on forms 590 and 591, it was suggested and 
accepted that 2 or 3 of the carriers make up a complete return 
on one of their valuation sections and submit it for approval 
by the ICC Bureau of Valuation engineers and that one be 
selected which could be mimeographed and used as a general 
guide for each carrier. Three companies made returns as sug- 
gested and Stanolind Pipe Line Co.’s valuation section was 
approved and copies produced for distribution. 


* * * * * * * 


At a general meeting in St. Louis, August 25 and 26, at 
which 79 carrier representatives were present, details of the 
order were disc and explained, and copies of the valua- 
tion section return made by Stanolind as a guide distributed. 

Concurrently with the efforts of the API valuation committee, 
representatives of the pipeline companies sought to secure legislation 
to permit the oil companies to make monetary contributions to the 
oe in order to defray the cost of the new pipeline valuations. On 
February 18, 1948, Senator Clyde M. Reed, of Kansas, requested ICC § 
Chairman Mahaffie to draft legislation for this purpose. In his letter, 
Senator Reed remarked that petroleum-company officials had advised 
him the new valuations were needed because of the requirements of the 
consent decree, and that the industry would be glad to pay twice what 
it cost todothe job. The letter said: ” 


Dear Commissioner Manarrte: Recently, representatives 
of some of the petroleum pipeline companies called upon me 
to discuss bringing the valuation of their pipelines down to 
date. They explained this was highly desirable to them be- 
cause the legality of payment of dividends based upon the 
valuation was an important issue. They were parties to the 
consent decree of December 23, 1941. In the course of the 
conversation they stated that, if it were possible for them to 
do so, they would meet the expense of bringing these pipe- 
line valuations down to date—at least to a later date than is 
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now the case. As I recall the remarks by the petroleum- 
company Officials, they said, “We would be glad to pay twice 
what it would cost to do tltis job.” 

In the course of our telephone conversation this morning 
I mentioned this fact, and you thought it might be possible 
to frame some sort of a provision for the independent offices 
appropriation bill that would let these parties of interest pay 
the costs. If you can frame such an amendment and will send 
it to me, I will submit it to my committee. 


Chairman Mahaffie responded to Mr. Reed’s a geo on February 
24, 1948. He was of the opinion that it would not be advisable 
to have the pipeline companies defray expenses incident to the de- 
termination of new pipeline valuations. He advised that, if Congress 
wanted the valuation work to be done, a sufficient appropriation should 
be made for that purpose.” 

Although jepialation was introduced to permit the oil companies to 
make direct monetary contributions to defray the costs of new pipe- 
line valuations, it did not pass. Congress, however, in ICC’s appro- 

riation, earmarked $100,000 for pipeline-valuation work.” At the 
sere , Mr. Burke acknowledged that he had participated in the in- 
dustry’s efforts to secure larger appropriations for the ICC.“ 

Valuation order No. 28 was issued by the ICC on July 8, 1948. It 
required oil pipelines subject to its jurisdiction to submit detailed in- 
formation needed to support a new valuation of their properties as 
of December 31, 1947. All carriers were served in the fall of 1948 
and by October 1, 1949, the 75 carriers which had been served had 
completed and filed the necessary information.* 

In 1950, the ICC commenced publication of new pipeline valuations, 
determined as of December 31, 1947. Service Pipe Line’s tentative 
valuation as of December 31, 1947, was released in June 1950 and be- 
came final on July 16, 1950.% 

(c) The Bergson Opinion : 

Early in 1950, when Service Pipe Line’s new ICC valuation was im- 
minent, speculation in the industry caused Service’s officials to become 
concerned that the Attorney General would not recognize the new valu- 
ations as a basis for reports under the consent decree. In order to 
sound out the Department’s views on this question, Hammond E,. 
Chaffetz, counsel for Standard Oil Co. (Indiana), on March 29, 1950, 
made inquiries at the Antitrust Division.“ Mr. Chaffetz ascertained 
from Mr. W. B. Watson Snyder that the Justice Department had 
taken the position that the “latest final valuation” referred to in the 
consent decree meant the latest valuation the ICC had made prior to 
the date of the decree. He was told that Phillips Pipe Line Co. had 
raised the question formally with the Department of Justice several 
years before, and at that time counsel for Phillips had acquiesced in 
the Department’s interpretation. In his report of this conference to 
Mr. Burke, Mr. Chaffetz stated that letters had been drafted in the 
Department to advise three companies, which had filed amended re- 
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rts for the year 1948 on the basis of the new ICC valuations, of the 
Depaitinetit’s position. In this connection Mr. Chaffetz’ letter 
stated : * 


I personally do not agree with any of the foregoing, but am 
setting it forth solely to give you the full picture. Letters 
have been drafted in the Department addressed to three com- 
panies which have filed modified reports for the year 1948, 
advising them of the foregoing views of the Department. 
At this moment the Department has received no request for 
any conference with any member of the industry on this issue. 


Mr. Chaffetz took prompt action to forestall an official Department 
ruling on the use of the new ICC valuations in si Sik to the Attorney 
General. On April 4, 1950, he reported to Mr. Burke that Assistant 
Attorney General Bergson informally had promised to hold up the 
Department’s ruling until he had a chance to look further into the 
matter of pipeline valuations. Mr. Chaffetz’ April 4 letter to Mr. 
Burke stated : 


Since writing to you last week, T have discussed the matter 
of pipeline valuations informally with Mr. Bergson who 
promised to hold up a ruling until he has had a chance to look 
into the matter. 

He is preparing to argue the Cotton Valley case and will, 
therefore, not have a chance to deal with the pipeline matter 
until after his argument. 

Will keep you advised. 


CONFERENCES WITH THE ANTITRUST DIVISION 


On August 22, 1950, representatives of Service Pipe Line conferred 
with representatives of the Antitrust Division. During this confer- 
ence amended reports under the consent decree for the years 1942 to 
1949, inclusive, were submitted to the Department, together with docu- 
mentary materials in support of the amendments.® Service Pipe Line 
Co. was represented by J. L. Burke, J. L. Shoemaker, Ceci a 

eral counsel for Service Pipe Line Co., and Mr. Holloway, counse 

or Service Pipe Line. Representatives of the Antitrust Division 
were Assistant Attorney General Bergson, W. B. Watson Snyder, and 
Edward H. Pewett, Assistant Chief, J udgments and Judgment En- 
forcement Section.” In its letter transmitting the documentary mate- 
rials to the Department of Justice, Service Pipe Line gave two rea- 
sons for filing amended reports. The first reason was that the new 
final valuation for Service Pipe Line disclosed that the ICC in its 
determination used “period” prices instead of “annual” prices.” 
Therefore, it was necessary for Service Pipe Line to amend its reports 
to correct for this error. The second reason given in support of its 
amended reports was that it was necessary to correct Service’s error in 
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failing to deduct in its original reports interest paid to public lending 
agencies on borrowed funds. Service Pipe Line’s August 21, 1950, 
transmittal letter in this regard states : * 


The Interstate Commerce Commission recently has fixed a 
new final valuation for Service Pipe Line Co., as of Decem- 
ber 31, 1947, in the Commission’s valuation docket No. 1302. 
Such action by the Commission has verified the methods 
which have been followed by Service Pipe Line Co., in bring- 
ing its valuations down to date for its annual reports to the 
Attorney General, but the use of “period” instead of “an- 
nual” prices by the Commission makes necessary the amend- 
ment of reports made by Service Pipe Line Co. under the 
provisions of the decree. Amendment is also required to 
ny this company’s error in reporting as earnings avail- 
able for distribution to stockholders a figure before deduc- 
tion of interest paid to public-lending agencies on funds bor- 
rowed for construction. 

Accordingly, valuations have been recomputed, using “pe- 
riod” instead of “annual” prices, and interest paid to public- 
lending agencies has been deducted in computing earn- 
ings available for distribution to stockholders. Amended 
reports, reflecting said changes, for the calendar years 1942 
to 1949, inclusive, are submitted herewith, together with state- 
ment and exhibits in support of request for your approval 
of these reports. 


SUBJECT MATTER OF CONFERENCES WITH ANTITRUST DIVISION 


At the hear representatives of the Department of Justice testi- 
fied that Service Pipe Line’s representatives did not disclose to the 
Department of Justice, in either the transmittal letter or in the con- 
ferences that were held in connection therewith, that a dual series of 
accounts had been maintained in connection with its reports to the 
Attorney General under the decree. Service’s use of “minimum” 
valuations in the computation of dividends available was not dis- 
closed, nor was there disclosure that Service Pipe Line maintained 
an undeclared dividends account to adjust the difference in dividends 
available under the “maximum” valdation computation and the 
“minimum” valuation computation.” During their testimony at the 
hearings, however, representatives of Service Pipe Line contended 
that both the documents and the discussions at the conferences in 
1950 informed the Department of Justice of their use of “minimum” 
valuations and the existence of the undeclared dividends account.™ 

It is clear that the amended reports that were submitted to the 
Department of Justice by Service Pipe Line in August 1950 would 
not show these facts. The amended reports employed the ICC val- 
uation method and, with exception of the price index, were computed 
on the same basis as the original report that used the “maximum” 
valuations. The letter that transmitted the amended reports itself 
referred to the ICC method and stated that in the amen reports 
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«* * * valuations have been recomputed, using ‘period’ instead of 
‘annual’ prices * * 

Documents prepared by Service Pipe Line for its own internal use, 
also describe the amended reports as being computed on the basis 
of the ICC method, using period prices and including pro rata prop- 
erty.“ The amended reports, prepared on this basis, could not, and 
did not disclose the existence of another, the “minimum,” method of 
valuation. Nor did they disclose, directly or indirectly, that an un- 
declared dividends account pa 

Finally, Mr. Burke, in his report on December 7, 1950, advised 
Mr. Prior that the Department of Justice had been told about only 
one of Service Pipe Line’s methods of valuation in both the docu- 
ments presented and in the conferences. The method disclosed to 
the Department of Justice was that both the original reports and 
the amended reports were based on ICC valuation methods. In his 
report to Mr. Prior, Mr. Burke pointed out: 


This was the only interpretation we advocated in present- 
ing the amended reports, and is the only position we have 
formally taken with the Department of Justice.” [Emphasis 
supplied. } 

Between August 22 and September 14, 1950, representatives of 
Service is Line discussed extensively with representatives of the 
Antitrust Division the materials submitted in support of their 
amended reports. In a supplemental memorandum submitted in 
support of its amended reports, Service Pipe Line noted that one 
of the primary concerns of these conferences was the Attorney Gen- 
eral’s acceptance of the new ICC valuations. 

The memorandum stated : * 


One of the principal subjects under discussion during these 
conferences was whether “latest final value,” as used in the 
decree, refers only to the valuation existing at the time the 
decree was entered or whether it means any subsequent valua- 
tion found by the Interstate Commerce Commission. 


According to the supplemental memorandum, the other principal 
issue discussed in these conferences concerned the appropriate method, 
under the decree, for bringing valuations down to date. In this con- 
nection, the supplemental memorandum stated : ® 


The other principal question involved in these discussions 
may be stated: Does the decree mean that the carrier is to 
compute an annual valuation each year, using the ICC’s 
methods, or does it mean a new system has been set up where- 
by the latest valuation figure is made a static figure, to which 
is to be added the value of additions and betterments and 
from which are to be deducted appropriate amounts for de- 
preciation and retirements for the entire property ? 


In the documentary materials submitted to support its amended 
reports, Service Pipe Line also furnished information and argument 
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with respect to other issues involved in the consent decree. The docu- 
ments contain a discussion of the “shipper-owner share” issue,” and 
information about. the use of “pro rata” values. These additional 
issues apparently were not discussed at the conferences with the staff 
of the Antitrust Division. Cecil Hunt in his November 27, 1950, 
analysis of the conferences noted that the Department of Justice 
representatives had not even referred to the pro rata issue in the dis- 
cussions. Mr. Hunt stated: ® 


As a part of our presentation to the Attorney General in 
support of our amended reports, we made a full disclosure of 
the fact that pro rata valuations were included and submitted 
argument in support of the inclusion of pro rata valuations. 
Mr. Bergson made no reference to that part of our presenta- 
tion in his letter, nor did he or any member of his staff refer 
to it in any of our discussions. The failure of Mr. Bergson 
and his staff to take exception to the inclusion of pro rata 
property in our amended reports does not, of course, mean 
that such procedure has the approval of the Attorney Gen- 
eral, and would not have any effect on the right of the Depart- 
ment of Justice to challenge such practice at a later date. 


Service Pipe Line’s conception of the nature of the oil pipe line 
consent decree, as reflected in the materials submitted to the Depart- 
ment of Justice, warrants particular attention. Throughout these 
documents the pipeline company representatives contended that inter- 
pretation of the consent decree followed the rules applicable to the 
construction of private contracts. It is a characteristic of the Service 
Pipe Line presentation that the consent decree was treated as though 
it were a contract between the Government and the industry. At the 
hearings, Assistant Attorney General Hansen described th judicial 
nature of consent decrees and marked their distinction from private 
contracts. Mr. Hansen stated: 


Settlement of any antitrust cause is, of course, heavily 
freighted with public interest. True, a consent judgment is, 
like a private agreement, a product of negotiation and com- 
promise. 

But here all likeness ends; unlike any private agreement, a 
consent decree once entered embodies the essential force of 
a litigated judgment. As the Supreme Court put it in the 
second Swift case: 

“We reject the argument * * * that a decree entered upon 
consent is to be treated as a contract and not as a judicial 
act. 


Mr. Hansen also testified that the rules applicable to the interpreta- 
tion of private contracts are not applicable to construction of the 
terms of a consent decree. In this connection Mr. Hansen testified : * 


Mr. Harxtns. So it is not a contract between the parties? 
Mr. Hansen. Very definitely not, and has been so held by 
the courts not to be. 


“ Hearings, p. 293. 
® Hearings, p. 318. 
Hearings, p. 9. 
“Hearings, p. 40. 


| 
cipal 
thod, 
-con- 
nded 
ment 


210 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Mr. Harkins. If it is not a contract, when you come to 
questions of interpretation, do the rules of construction of 
contracts apply ¢ 

Mr. Hansen. I think not. I have taken this position. I 
recently took it in the A. T. & T. case. I feel that once the 
judgment has been entered, it is the judgment of the court, 
and any interpretations would be an interpretation of what 
the court meant when he signed the judgment. I read the 
judgment as it is. 

In the 1950 discussions, however, Service Pipe Line’s representa- 
tives did not advocate that the ocd pipe line consent decree be con- 
strued according to the rules applicable to a judgment of a court. 
On the contrary, they dealt with the consent decree as if only a 
matter of contract construction were involved. With respect to the 
interpretation of the term “latest final evaluation,” they stated : * 


Since the decree is the result of an agreement between the 
parties without trial, it is in the nature of a contract and is 
subject to the general rules of construction applicable to 
contracts. 


In the discussion of the shipper-owner share theory, Service Pipe 
Line stated : ® 


The consent decree, so called, does not specifically provide 
an accounting procedure for interest on borrowed funds, and 
thus interpretation must be made by indirect methods. Such 
a decree actually is a judgment by consent of the parties, the 
terms of which are a to by the parties to the action in 


which it is entered, and which is entered of record by the 
consent of the court. Jt be more briefly defined as a con- 
ged in open court and ordered 
to be recorded. Since it is ere as a contract by the 


parties, the consent decree must be construed the same as any 
other contract. Its operation and effect is to be gathered from 
the terms used in the agreement, and it should not be extended 
beyond the clear import of such terms. (See 49 C. J. S. 308, 
314-815, and citations listed therein.) | 

* * * Under the principle of contract construction that a 
reasonable rather than an unreasonable construction is sg 
sumed to be intended, the proper construction is that lendi 
agencies do not share in the7 percent. [Emphasis supplied. 


In their supplemental memorandum, the oil company representa- 
tives stated : 


The consent decree is in fact a contract. Two of the car- 
dinal principles of construction of written instruments are 
that all of the language must be given effect and that where 
one construction produces an unreasonable and extraordin 
result and another equally consistent. with the language u 
makes it just and reasonable, the latter must prevail. [Em- 
phasis supplied. | 
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It is clear that the representatives of Service Pipe Line, in the ma- 
terials they submitted to the Department of Justice misconceived the 
nature of the consent decree. As an order of the court, a consent 
decree has the stature of a litigated judgment and, as such, is affected 
with a public interest. It is not a mere contract between the Govern- 
ment and the defendants. Interpretation of the meaning of the terms 
of the consent decree must take into consideration the objectives of 
the statute under which the case was brought, the allegations in the 
complaint, and the purpose of the decree. As the Supreme Court has 
stated, the meaning of a decree— 


is not to be determined by seizing upon isolated parts of it 
* * * but upon an examination of the issues made and in- 
tended to be submitted and what the decree was really 
designed to accomplish. 


TERMS OF THE BERGSON RULING 


Assistant Attorney General Bergson, on September 14, 1950, in a 
letter to J. L. Burke, rendered an opinion on three questions which 
had been considered in connection with the Service ‘Pipe Line sub- 
mission of its amended reports. The first question Mr. Bergson de- 
fined in his letter as follows : 


(1) Under reports filed with us since 1947, does paragraph 
(a) a Service Pipe Line Co. to use the final valua- 
tion 0 o e Interstate Commerce Commission as of December 
31, 194 
Mr. Bergson stated his answer to this question as follows: 


Our answer to question No. 1 is in the affirmative. We con- 
strue “latest final valuation” in the first sentence of paragraph 
III (a) to mean the latest final valuation of the Interstate 
Commerce Commission as of the date of the filing of the report 
in question, and not the latest final valuation as of the date the 
judgment was entered. Accordingly, it is permissible, in our 
view, to use the December 31, 1947, final valuation of the In- 
terstate Commerce Commission in lieu of the final valuation 
of December 31, 1934, which was the “latest final valuation” 
as of the time the final judgment was entered. 


Mr. Bergson’s answer to this question, according to the March 29, 1950, 
letter from Mr. Chaffetz to Mr. Burke, did not accord with the pre- 
vious Department interpretation which Mr. Snyder stated had been 
acquiesced in by counsel for Phillips Pipe Line Co.” and to permit 
the new ICC valuations to be used by the pipeline companies in their 
_— under the decree to the Attorney General. Its immediate 
effect on Service Pipe Line was to inflate the valuation used as a 
basis for dividends in its reports to the Attorney General. The final 
valuation of Service Pipe Line as determined by the ICC as of Decem- 
ber 31, 1947, was $128,025,000."" Service Pipe Line’s valuation as of 
December 31, 1947, on the basis of its “minimum” valuation, which 
was computed in accordance with the method established by the con- 
sent decree, was $87,770,419.” 

® Mayor and Aldermen of the City of Vicksburg y. Henson, 231 U. 8. 259, 273 (1913). 

® Hearings, pp. 212-213. 


™ Hearings, p. 120. 
" Hearings, p. 299 


™ Hearings, p. 311, col. 7, schedule 1. 
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Mr. Bergson’s ruling on question No. 1 also had the effect of te 
leasing the undeclared dividends account previously maintained by 
Service Pipe Line. At the boar, Service Pipe Line’s comptroller 
testified that the funds in the undeclared dividends account had beg 
commingled in the general funds.” 

_ The amount of money in the un 


account contamed $4,555,657." At the hearings Mr. C. W. Keith 
comptroller of Service Pipe Line Co., testified that in August 1950 the 
undeclared dividends account, had a balance of $3,739,097." How. 
ever, the accounts maintained by Service Pipe Line in relation to its 
second amended reports subsequently submitted to the Attorney Gen 
eral for the years 1942-49, inclusive, show that as of November 24 
1950, there was a sum of $6,943,990 earmarked as undeclared divi- 


tion had the effect of nullifying the cases that had been pre- 
pared as a result of prior investigations by the FBI? 

Mr. Kixeore. Mr. Harkins, I don’t recall stating that there 
was any case that was prepared for filing and that it was 
nullified. Perhaps I can answer your question like this, sir. 
It is my understanding as to the problems that faced the Anti- 
trust Division prior to Mr. Bergson’s letter that they mainly 
involved auditing books of the carriers to determine whether 
or not had, pursuant to the judgment and in compliance with 
the judgment, accurately computed additions and _ better- 
ments and depreciations and retirements. After Mr. Berg- 
son’s letter was issued and the ICC began issuing annual 
latest final valuations, naturally the whole problem. was 
changed insofar as seeking judgment enforcement was 
concerned. 

In other words, assuming Mr. Bergson’s letter to be accu- 
rate and correct, then no longer did the Antitrust Division 


% Hearings, pp. 1190-1191 ; see also memorandum from J. L, Burke to R, B, Nels 
August 7, 1952, Hearings, p. 370. 
™ Hearings, p. 286. 
® Hearings, pp. 1190 and 313. 
7 Hearings, p. 313. The status of the undeclared dividends account varied considerably 
nder the several alternative methods of computing valuation devised by Service Pipe Lin. 
s of November 24, 1950, plan I had undeclared dividends in the amount of $7,508,521; 
ples LU had $6,843,826 ; plan II-A had $6,943,990 ; plan III had $4,017,692 ; and plan {4 
d $5.128.120. Under the original “maximum” valuation undeclared dividends amountel 
to $5,822,044; under the original “minimum” valuation. they amounted to $1,262,600: 
and under the first amended report had $5,670,707. 
Hearings, p. 215. ; 
Hearitigs, p. 216. 


3 ptember 14, 1950, cannot now be determined absent.a complete audit 
a of Service Pipe Line’s records. In 1947 the undeclared dividends 
dends.*® AR 
4 At the hearings, representatives of the Department of Justice wer 
PY. unable to testify as to the actual amount maintained by Service Pipe 
2 ee Line in its undeclared dividends account as of August 1950." 
Another effect. of Mr. ruling on question No. 1 wast 
; make obsolete the previously held, theories of judgment enforcement 
on which the first two FBI investigations had been predicated. This 
aoe nullified the results of the prior FBI investigations. Representative 
ae of the Department of Justice testified at the hearings in this regard 
as follows :* | 
. Mr. Harkins. Mr. Kilgore, the question is, Did you advise 
ig the committee’s staff that the September 14, 1950, interpreta- 
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have to worry about whether the additions and betterments 
were accurately computed. ; 

The enforcement problem became something entirely 
different. 

Mr. Kratine, Mr, Kilgore, inasmuch as this subject has 
been opened up, did not you and Mr. Karsted in that same 
conference state that you didn’t consider the Bergson opinion 
binding upon the Department ? 

Mr. Kixeore. That is correct, sir. 


The second question for interpretation set forth in Mr. Bergson’s 
September 14, 1950, letter was as follows: ” 


(2) Under reports filed from 1942 to 1949, inclusive, does 
paragraph III (a) permit Service Pipe Line Co. to revalue 
the entire property each year on the basis of so-called period 
prices? 

Mr. Bergson’s answer to this question was contrary to the 
advanced by representatives of Service Pipe Line in their conferences 
with the Department of Justice. He ae that the consent decree 
established its own procedure for bringing the ICC valuation down 
to date, and that it was not proper, in reports to the Attorney General, 
to use the ICC method of Sunenininn valuations. The Department 
of Justice, in Mr. Bergson’s ruling on the second ye rejected 
Service Pipe Line’s first amended reports, which had been submitted 


to the Department in August 1950. Mr. Bergson’s answer on question 
No. 2 was as follows: * 


Our answer to the second question is in the negative. The 
second sentence of paragraph III (a) prescribes a specific 
aaneeente for bringing a “latest final valuation” down to 
ate. Under the language of that sentence it is our view 
that the final valuation made by the Interstate Commerce 
Commission remains constant for decree purposes until the 
Commission makes a new final valuation. To that valuation 
is to be added the value of additions and betterments valued 
for the year in which completed less appropriate deductions 
for physical depreciation and retirements, determined in ac- 
cordance with the methods used by the Interstate Commerce 
Commission in bringing valuations down to date. It is our 
understanding that in doing this the Interstate Commerce 
Commission uses period prices rather than original cost. 


Application of the Bergson ruling as to the correct method for 

nging valuations down to date resulted in a complete revamping of 
Service Pipe Line’s records and accounts. The pipeline developed 
several interpretations of Mr. Bergson’s ruling on the second question. 
These various interpretations required new records to be established 
for the entire period from 1934, the year ICC had first determined a 
valuation for Service Pipe Line. The changes required in Service 
Pipe Line’s accounting practices was explained in a letter dated 


ition 


Hearings, p. 212. 
*® Hearings, p. 213. 
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— 14, 1950, from Mr. Shoemaker to Mr. Burke. Mr. Shoemaker 
said: 


In order to make these computations for the years 1935 to 
1946, inclusive, it was necessary to use over 60,000 tabulating 
cards and to identify the retirements of basic 1934 property 
so that depreciation could be computed to 1934, the Daas in- 
ventory date, and an additional] computation to the date re- 
tired if the basic 1934 inventory were to be depreciated. 


In order to accomplish these changes in their accounting records, 
and to make the necessary adjustments and computations for the vari- 
ous theories Which ultimately might be:selected, accounting and tabu- 
lating a were put on a continuous overtime basis. In this 
regard Mr, Shoemaker stated : ** 


Our entire special studies staff and quite a number of the 
valuation and tabulating machine operators have been ran 
ting in a tremendous amount of overtime on this job. I do 
not think it advisable to keep on pushing the work on an 
overtime basis because we are running into considerable fa- 
on and sickness. We expect to amend the — in plans 
I, II, and ITI just as soon as we can recompute the basic data, 
but if the methods are to follow those used by ICC it will 
take additional time to make the proper segregation between 
basic 1934 and 1947 inventories and property added subse- 
quently for the separate and distinct elements of value which 
are needed to follow ICC methods. 


By October 14, 1950, officials of Service Pipe Line had records to 
~~ three alternative methods to compute valuations in 

to the Bergson opinion.” After a number of conferences among Serv- 
ice Pipe Line officials, by November 24, 1950, Mr. Shoemaker had com- 
pleted and submitted to Mr. Burke calculations to support five dis- 
tinct methods to compute the new valuations in reports to the Attorney 
General under the decree.. Mr. Shoemaker also had made the calcula- 
tions needed to show the effects which each of these five methods would 
have if adopted.* When the methods used to compute the “maxi- 
mum”. valuation, the “minimum” valuation, and the valuation con- 
tained in the first amended reports to the Attorney General are con- 
sidered, Service Pipe Line, by November 24, 1950, had established, 
for each of the years 1942-50, accounts which would support eight 
distinct methods to compute the valuation of its property under the 
consent decree. These various methods for computing valuations 
-were set forth on. the following table attached to Mr. Shoemaker’s 
November 24, 1950, letter to Mr. Burke. 


St Hearings, p. 1175. 
- %2 Hearings, p. 1176. 
Hearings, p. 310. 

™ Hearings, p. 311. 
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The five possible methods developed by Service Pipe Line to com- 
pute valuations to be used in reports pursuant to Mr. Bergson’s ruli 
were designated plan I, plan II, plan IIA, plan ITI, and plan ITT-A. 

Plan I maintained the latest final valuations of the ICC as of 1934, 
$47,150,000, and 1947, $128,025,000 as constant figures. No deductions 
for depreciation were made on the pnaes inventory of facilities 
contained in the properties on which the 1934 and 1947 ICC valuations 
were based. Further, there were no deductions for the physical facili- 
ties that were contained in the ICC inventories but which had been 


retired from service and had ceased to exist.. In plan I, additions and 


betterments, added to the pipeline facilities after the 1934 or 1947 ICC 
valuations, were valued at period prices for the year installed. Dedue- 
tions were made for depreciation and retirements of the pipeline facili- 
ties that were included in such additions and betterments. 

Plan II was computed in essentially the same manner as in plan I 
except that facilities that had been included in the 1934 and 1947 
ICC valuation inventory, but which had been retired or withdrawn 
from service, were deducted as of their net depreciated value. 

Plan II-A was the same as plan II except for the addition of pro 
rata valuations. Under Service Pipe Line’s pro rata method, when 
any pro 24 is completed and placed in operation, a portion of the 
value of such property was included in the report for that calendar 

ear based on the number of months the coe was in operation 
during the report year. This method is used despite the requirement 
of the consent decree that in reports to the Attorney General valua- 
tion shall be computed as of the “next preceding year.” For example, 
if property is completed and placed in operation in March of 1949, 


the reports to the aioe General for the year 1949 would include 


nine-twelfths of the value of such property.** 

Plan III, with minor modifications, used the same methods that had 
been used to compute Service Pipe Line’s “minimum” valuations. 
Additions and betterments were priced at period prices for the year 
installed and going concern value adusted at 6 percent. In the original 
“minimum” ‘valuations, 1934 period prices were used for the entire 
inventory and going concern value remained a constant fi . In 
plan III the 1934 and 1947 basic ICC inventories of facilities were 
adjusted for appropriate depreciation and retirements by deductions 
at net depreciated value in the year retired. 

Plan III-A was the same as plan IIT except that it went one step 
further and included pro rata values. 

The arbitrary nature of the accounting manipulations employed in 
these various plans is demonstrated by the treatment of funds allocated 
for the valuation of the Tulsa office building. Under plan I the entire 
Tulsa office building was included in valuation at $3,527,319. Plan II 
allowed part of the Tulsa office building to be included in carrier’s 

roperty at a valuation of $3,104,729. Plan II—A allowed part of the 
Tulsa office building to be included in valuation at $3,204,893. Plan 
ITI allowed part of the Tulsa office building to be included in valuation 
at $278,595. Plan ITI—A allowed Anes of the Tulsa office building to 
be included in valuation at $1,389,023." 


% Hearings, p. 317. 
8 Hearings, p. 819. 
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The arbitrary nature of these various plans is also indicated in the 
treatment of excess earnings. Mr. Shoemaker’s November 24, 1950 
letter to Mr. Burke had attached to it a scheduled that summarized 
the treatment of excess earnings under the various plans. According 
to this table, the excess earnings account under paragraph V of the 
consent decree would contain nothing under plan I. It would contain 
$492,590 under plan II, $322,426 under plan LI—A, $3,248,724 under 
plan III, $2,138,296 under plan III-A, $1,444,372 under the originally 
reported maximum valuation, $6,003,816 under the original minimum 

uation, and $1,595,709 in the first amended reports. Mr. Shoe- 
maker’s table is as follows: * 


Hearings, p. 312. 
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During the discussions that surrounded the selection of one of these 
various plans for reports to the Attorney General under the consent 
decree, officials of Service Pipe Line conferred with their counsel, 
Donald Campbell and Cecil L. Hunt. Mr. Campbell, before his re- 
tirement, had been general counsel for the Stanolind Oil & Gas Co., 
and, prior to the establishment of the pipelines’ own legal department, 
he had served as its general counsel.** He had signed the consent 
decree as a representative of Stanolid Pipe Line Co. His views 
were sought because of his familiarity with the decree and his responsi- 
bility as counsel in the submission of the original reports to the At- 
torney General under the decree. Mr. Hunt, in 1950, was general 
counsel for Service Pipe Line.” 

Both Mr. Hunt and Mr. Campbell advised Mr. Burke, president 
of Service Pipe Line Co., that use of plans I or II would violate the 
provisions of the decree. Each of them recommended use of plan ITT, 
which in all essential particulars, was computed in the same manner 
as the “minimum” valuation maintained by Service Pipe Line for 
its own private accounts. 

Mr. Campbell gave his opinion to Mr. Burke in a letter dated Oc- 
tober 24, 1950. In his letter Mr. Campbell pointed out that he wanted 
to make his position clear because he had advised the corporation on 
these matters frequently in the past.°* Mr. Campbell advised Mr. 
Burke that the “minimum” valuation complied with the provisions 
of the consent decree, and that the “maximum” valuations which had 
been used in the original reports to the Attorney General, could not 
be successfully defended. Mr. Campbell stated : ” 


I have always expressed it as my opinion that the method 
followed in arriving at the minimum valuation was in strict 
conformity with the above-quoted language of the consent de- 
cree and that the maximum valuation could not successfully 
be defended. That is still my opinion. 


Mr. Campbell, with respect to plan I, was of the opinion that. it could 
not be defended either under the provisions of the consent decree or 
under Mr. Bergson’s interpretation of the decree. He also was of 
the opinion that plan IT did not comply with the method established 
by Mr. Bergson, as it was understood by Mr. Burke, or with the pro- 
visions of the consent decree. In this regard Mr. Campbell stated : * 


If the method followed in plan I is correct and is a correct 
interpretation of Mr. Bergson’s answer, then there is no justi- 
fieation for plan II, because that does not fit either Mr. Berg- 
son’s pattern as understood by you, or the language of para- 
graph III (a). It merely does away with the apparent ab- 
surdity of failing to deduct from “the latest final valuation” 
of the carrier properties the value attributable to those por- 
tions thereof which have actually been retired and have ceased 


8 Hearings, pp. 1187, 1189. 

® Hearings, p. 196. 

© Hearings, p. 1133. 

“In this connection he said: “Because my views differ from yours and those of others 
attending this conference, I feel that I should make clear my position and my reasons for 
it, particularly in view of the fact that there is involved a question that has been before 
us for many years and upon which I have frequently been called upon to express an 
pinion.” earings, p. 1194. 

Hearings, p. 1194. 
Hearings, p. 1195. 
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to exist. But plan II still fails to apply depreciation to 
properties remaining in the valuation. 

In my opinion, plan I cannot be defended under the lan- 
guage of paragraph III (a) or under Mr. Bergson’s inter- 
pretation of that language. 


With reference to the language in Mr. Bergson’s opinion that the 
latest ICC valuation “remains constant,” Mr. Campbeil was of the 
view that the language must be considered in the light of the second 

uestion which had been submitted to the Department of Justice, 
at is, whether the Suneay could revalue its entire A ay each 
year on the basis of so-called period prices. He construed Mr. Berg. 
son’s opinion to mean that neither the company nor the Department 
of Justice could under the decree authorize revaluations of pipeline 
‘property so as to reflect price trends.” 
Mr. pbell’s conclusion as a result of his analysis of the decree 
and Mr, Bergson’s letter was as follows: ™ 


My conclusion is that of the three plans submitted, plan 
III is the only pine which fits the decree and the only 
plan which can be sustained, although I fully realize that 


plan IIT is least beneficial to the company. 


Mr. Hunt, in a letter to Mr. Burke dated November 27, 1950, ana 
lyzed all five of the proposed valuation plans for which Mr. Shoe 
maker had made computations.** With respect to plan I, Mr. Hunt, 
was of the view that it represented an entirely new approach in com 
puting valuations under the decree. It was based on a literal ye 
cation of that part of Mr. Bergson’s letter which stated that the final 


valuation made by the ICC “remains constant for decree purposes 
until the Commission makes a new final valuation.” Mr. Hunt was 
of the view, however, that such a literal interpretation was unreason- 
able and could not be supported. He was of the opinion that Mr, 
Bergson’s ruling must be related to the language of the consent decree. 
In this regard he stated : * 


Reading the paragraph as a whole, however, I doubt that 
such an interpretation can be supported as being reasonable. 
He first states that the second sentence of paragraph III (a) 
prescribes a specific procedure for bringing a “latest final 
valuation” down to date, and then attempts to paraphrase the 
language of that sentence. In order to interpret the letter 
as support for the method used in. plan I, it is necessary to 
limit the application of the clause “less appropriate deduc- 
tions for physical depreciation and retirements,” as used by 
him, to additions and betterments referred to in the same sen- 
tence. I think this isa strained construction, in spite of 
the separation into two separate sentences of his reference 
to final valuation, and additions, and betterments. I think 
this is especially true in view of the specific provisions of 
paragraph III (a) of the decree. One of the few provisions 
of the entire decree which is entirely clear, it seems to me, 
is the provision in paragraph III (a) with respect to the de- 

Hearings, p. 316. 


® Hearings, p. 314. 
Hearings, p. 316. 
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duction for depreciation and retirements. It provides that 
to the final valuation of the Commission shall be added the 
value of additions and betterments, and from this sum shall 
be deducted appropriate amounts for physical depreciation 
on, and retirements of, common-carrier gy . In the 
face of that language, a failure to include the latest final 
valuation in the sum from which depreciation and retire- 
ments are to be deducted would, in my opinion, violate the 
clear provisions of the decree. In interpreting the Bergson 
letter, if his interpretation of the decree is to a relied upon 
as a defense to the imposition of penalties, it seems to me 
that we must give consideration to the provision of the 
decree which he is interpreting and, if possible, apply his 
interpretation in a manner consistent with the language of the 
decree, rather than otherwise. [Emphasis campaitialbsy 


With respect to plan II and plan IT—A, Mr. Hunt considered that 
they could not be spy tes under either the terms of the consent 
decree, or the Bergson letter. He felt that it would be more logical to 
construe the Bergson opinion literally, and use plan I, than to use 
plan IT or plan II-A. Mr. Hunt’s letter on this point was as 
follows: 


Plans II and II~A are subject to the same criticism as 
plan I, with the further objection that there seems to be no 
clear support either in the decree or the Bergson letter for 
either of said plans. There is support, as a matter of sound 


accounting re for the position that retirements of 


property included in the “latest final valuation” should’ be 
deducted, and there is some support for the position that 
deduction for such retirements would not violate the narrow 
construction of “remains constant,” because the retired prop- 
erty would be taken out at the same value at which it was 
carried in such latest final valuation. As stated above, 1 
do not agree that the narrow construction of the Bergson 
letter is the correct one, and it is clear that the language 
of the decree places physical depreciation and retirements 
together, from whatever sum they may be deducted. If the 
Bergson statement is to be taken literally, it seems to me 
that plan I represents the more realistic and consistent 


method, rather than plan IT. 


Mr. Hunt, in his analysis of plan III, explained how that plan 
differed from the methods that had been used to reach Service Pipe 
Line’s “minimum” valuation, Since he did not view these differences 
as significant, Mr. Hunt advised that Service Pipe Line could use the 
valuation method contained in plan III with no substantial danger of 
violating the decree. He said: 


These changes in accounting procedure do not, in my 
opinion, represent a material departure, insofar as applica- 
tion of the terms of the decree is concerned, from the method 
used in computing the minimum valuations. The differences 
between the method used in reaching our minimum valuation 


Hearings, p. 314. 
® Hearings, p. 317. 
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and the one used in reaching the valuation under plan III are 
differences in accounting procedure, which do not contravene 
any clear provisions of the decree and, in my opinion, can be 
supported as sound accounting practices, The decree simply 
says that the value of additions and betterments shall be 

ded and, while the ICC does not value additions and better- 
ments separately, the fact that it uses the procedure used in 
plan III in valuing the entire inventory is support for the 
besgestion that such procedure is a sound basis for finding 
value. 

For this reason, it is my opinion that we can adopt plan 
III and still maintain the conservative position we come 
heretofore held. J think the most that might be required is 
the possible restatement of some accounts in the event it is 
ever finally judicially determined that some other account- 
ing procedure should have been followed. (Emphasis 
supplied. | 


Both Mr. Hunt and Mr. Campbell advised that a court ruling was 
required if a definite resolution of the meaning of paragraph III (a) 
of the consent decree were to be secured. In this regard Mr. Camp- 
bell’s opinion stated : ® 


It must be conceded that neither the Department of Justice 
nor the company can in any manner alter the terms and pro- 
visions of the consent decree. If the language of the decree 
is susceptible of different constructions, then, in an appro- 
priate proceeding, the court. must determine which of the 
varying constructions is correct. 


Mr. Hunt considered judicial construction of the decree in con- 
nection with the risks that might be involved should Service Pipe 
Line decide to use either plan IT or plan III-A. With respect to 
plan ITI, he was of the view that the most that might be required 
would be the possible restatement of some of the accounts should it 
finally be judicially determined that the decree required another 
accounting shes ag Because it involved the inclusion of pro rata 
property, Mr. Hunt considered the use of plan III-A presented 
more risk. In this connection he stated : 


Paragraph III (a) of the decree seems to preclude the 
inclusion of pro rata valuations by the clause “computed by 
the carrier as of the next preceding year.” For this reason, 
the inclusion of such property cannot be supported under a 
strictly legalistic interpretation and application of the terms 
of the decree, and represents a departure from the conserva- 
tive policy we have heretofore followed. It should be recog- 
nized that the inclusion of such property in our valuation 
would involve some risk, and the question of whether or not 
the risk will be assumed is one of policy and must be decided 
by the management. 

In determining the question, consideration should, of 
course, be given to the possible penalties in the event the 


* Hearings, p. 1195. 
1 Hearings, p. 317. 
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question is eventually presented to the court and an adverse 
ruling is made thereon, * * * 


Mr. Hunt was of the opinion that Service Pipe Line had reduced 
the risks involved in the use of pro rata valuations because its officials 
had presented the pro rata matter in the materials submitted to the 
Department of Justice in connection with the Bergson ruling. He 
recognized that the “pro rata” issue had not been discussed in the 
conferences with the Antitrust Division and that it was not referred 


to in the Bergson ruling on September 14, 1950. Merely because ~ 


Service Pipe Line had filed information with the Department about 
the use of “pro rata” valuations, however, he was of the opinion that 
the pipeline could escape the treble penalties provided by the decree. 
In this regard he stated : * 


But the fact that the inclusion of such property was fully 
disclosed, both in the reports and in our statement and argu- 
ments in support thereof, and that such material remains on 
file in the Attorney General’s office without any exception be- 
ing taken thereto, would, in my opinion, have great. weight 
with the court in determining the question of whether or not 
we were guilty of violating the decree in a manner warranting 
the imposition of the heavy penalties provided by the decree. 


‘Moreover, Mr. Hunt was of the opinion that discussions at the 
Department and the Bergson ruling could be set up as a defense for 
treble damage penalties for knowingly violating the decree. Mr. 
Hunt’s opinion in this regard was as follows: * 


There is general agreement, I believe, among all who have 
had occasion to consider the matter that our minimum valu- 
ation represents a most conservative interpretation and 
application of the terms of the decree. Our purpose in pre- 
paring and filing the amended reports and initiating discus- 
sions with the Department of Justice was to get the benefit 
of a more realistic valuation of our properties, and obtain 
decree interpretations from the Attorney General which 
would support our interpretation as reflected by the amended 
reports. It has never been our position that such interpre- 
tation by the Attorney General would necessarily mean that 
the valuations shown in the amended reports were correct, 
since we have recognized the fact that any such interpreta- 
tion, in order to be entirely reliable, must be made by the 
court. It was and is our position that an interpretation by 
the Attorney General of any provisions of the decree about 
which there is doubt and uncertainty, if followed, would be 
a defense against the imposition_of treble. penalties for 
knowingly violating the decree. [Emphasis supplied. ] 


.. This line of reasoning led Mr. Hunt to. the conclusion that, al- 
though neither plan I, plan II, or plan II—A conformed with what 
he believed to be a proper interpretation of the decree, nor could 
they be supported as reflecting sound accounting practices, Service 
Pipe Line could adopt the plan most beneficial to it. Any of these 


? Hearings, p. 318. 
* Hearings, p. 318. 
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plans could be used, he felt, with little danger of treble da pen- 
alties. Mr. Hunt recommended the adoption of plan III-A. His 
conclusions were as follows: * 


Neither plan I, LI, nor Il-A. conforms to what I deem to 
be a proper interpretation of the decree, nor can they be 
suppo as reflecting sound accounting practices, but a 
strict interpretation of the Bergson letter will support plan 
I. By reason of that fact, the ambiguity inherent in the 
decree, and the general uncertainty and confusion existi 
among the defendants, with respect to its meaning, there is 
some justification, from a policy standpoint, for adopting 
the plan most beneficial to the company on the ground of the 
improbability that the court will ever require more than a 
restatement of accounts, regardless of which plan is followed. 

I recommend the adoption of plan III-A, for the reasons 
herein outlined. 


Throughout the consideration of these various plans, Mr. Burke 
kept Mr. F. O. Prior, president of Standard Oil Co. (Indiana), ad- 
vised. During the conferences, Mr. Burke advocated the use of either 
plan II or plan I-A for its reports to the Attorney General in re- 
connection. with Mr. Shoemaker’s initial compilation of figures, he 
sponse to Mr. Bergson’s opinion. On October 14, 1950, for example, in 
advised Mr. Prior as follows: * 


My opinion is that plan IT is the most sound application of 
both the decree and the letter, because it is entirely reason- 
able to take the position that if the property cannot be ap- 
preciated in a period of rising prices, it should not be depre- 
ciated. We are warranted in assuming that this is conceded 
in the Department's letter in stating that the latest final 
valuation “remains constant for decree purposes,” and it is 
a sound position that when any of the original 1934 valu- 
ation property is retired, it should be removed from the 
earning base. It does not violate the construction of “re- 
mains constant,” because such retired property is taken out 
at the same value to which it has been held, i.e., 1934 value, 


In his December 7, 1950, summary of the results of the conferences, 
Mr. Burke again recommended to Mr. Prior the use of plan II-A. He 
advised that the committee that had been established to consider this 
matter, with the exception of Mr. Hunt, were in accord: ° 


This matter has been handled i oy comunittee consisting of 
Messrs. Holloway, Shoemaker, Andress, Hunt, Keith, and 
Burke. All except Mr. Hunt are in accord with the recom- 
mendation that we follow plan IT—A and proceed with the 
filing of additional reports in accordance therewith. 


Mr. Burke’s December 7, 1950, report to Mr. Prior makes it clear 
that the decision to use the plan most beneficial to the Company, 
— IT—A, was based on the conclusion that the discussions whic 

ad been held with the Department of Justice and the receipt of Mr. 
Bergson’s opinion would mitigate any risks involved should it be 


* Hearings, p. 319. 
® Hearings, p. 1197. 
* Hearings, p. 1209. 
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pen- § subsequently determined that plan II—A violated the requirements of 
- His paragraph IIT of the consent decree! In this connection, Mr. Burke 
a to In face of our complete and thorough presentation to the 
be Department of Justice and our attempt in good faith to fol- 
ta low the views of the Department. as set forth in Mr. Berg- 
lan . son’s letter, I think we have adequate protection against any 
the penalties. Ifa court proceeding is brought later to interpret 
Ing and clarify the decree, we might be required to restate some 
ves accounts, but the possibility of either action seems very 
remote. 
= In order to support his recommendation to use plan IT-A, even 
ed. though his counsel had concluded that it was not supported either 
ons by the provisions of the decree or by Mr. Bergson’s opinion, Mr. 
Burke advised Mr. Prior of the results of an industry survey he had 
asked Mr. Shoemaker to undertake. This survey showed that the 
Burke major pipeline companies, in their reports to the Attorney General 
a.) > ad- under the decree, used a number of different valuation methods. Mr. 
ae Burke’s letter in this regard is as follows: ® 
vies, i As further information for use in considering our course 
aple, in of action, I asked Mr. Shoemaker to ascertain from all of the 
major pipeline companies what their policies have been as to 
valuations for reports to the Attorney General and in dis- 
of tribution and earmarking of earnings. Attached is a copy 
m- of a memorandum from Mr. Shoemaker with a statement of 
/p- the results of his check, which shows a wide variation among 
od the carriers in their interpretation of the decree. 
al _Mr. Shoemaker’s report to Mr. Burke of his survey of the major 
is pipeline companies was attached to a letter to Mr. Burke dated De- 
a8 cember 2, 1950.7 In his letter, Mr. Shoemaker stated that he had 
.. made an informal and confidential check of the defendant pipeline 
Ne companies which had more than $10 million invested in carrier prop- 
ut erty. Although his information could not be verified, he believed it 
“4 “* * * reflects their present management practice.” The results of 
' his survey were summarized as follows: * 
. The attached summary statement shows names and 
a thil amounts of property of the companies included in the sur- 
vey. There is an arbitrary classification of methods of 
f computing valuations, dividend policies, and earmarking of 
surplus. 
id @ computation of a valuation involves many detailed 
n- rocedures which cannot be fully covered in a report of this 
16 ind. There are many variations in methods of computing 
minimum valuations as well as differences in determining 
clear period prices. The significant variations are indicated in 
pany, the attached report. This report shows that, except for the 
hi Standard Oil Co. (Indiana) group, the general practice for 
f Mr. all carriers has been to pay dividends on the valuations 
it be 


*Hearings, p. 1209. 
* Hearings, p. 275. 
Hearings, p. 275. 
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actually filed. Almost all of the companies have financed 
their additions and expansions of property through borrow- 
ing money, and they are hopeful of making repayments 

depreciation ds. Some of the companies which 
have used their profits to expand their properties in recent 
years are in disagreement as to the earmarking of these 
profits in the surplus account. [Emphasis supplied. ] 


In the following table, the information obtained by Mr. Shoemaker 
in his informal survey of the major pipeline companies is set forth. 
This table shows that Humble Pipe Line Co., Gulf Oil Co., Texas 
Pipe Line Co., Magnolia Pipe Line Co., and Shell iy Line Corp., 
hel aaah valuations on the basis of the ICC formula, usi 
period prices. These companies, according to the table, had pai 
to their ri, Ligpbaedark the dividends determined by the use of the 
ICC formula and period prices. As set forth in Mr. Bergson’s 
opinion, this method of computation did not comply with the pro- 
visions of the consent decree. Mr. Shoemaker’s survey also indicated 
that Humble, Gulf, the Texas Co. pipelines, Magnolia, Shell, and Phil- 
lips did not use the pro rata method in computing valuations.® 


Invest- Valuations filed | Dividend payments} Additions 
ment in computed as— up to— to property | Surplus 
carrier 
ame perty tion 
31, |Mini-| Peri-|| An- |Mini-| Peri-| An- Prof- profits 
1949 od nual |mum/} od nual its 
price} price 
Standard Oil Co. (New 
Jersey): 
Plantation. ..-. 27, 867,665 | Yes. 
9, 469, 636 | Yes_ Ss) > 
Humble_._. 136, 598, 035 Wed, Yes..| Yes_.| Yes. 
Standard Oil Co. (Indi- 
Magnolia... 108, 598, 856 |..._.. Wee 4 
13, 693, 660 | Yes..j...... 
15, 207,002 | Yes. | Yes. 
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Name of company Method of computing Dividend policy Surplus earmarking 

valuations 

Standard Oil Com- | Similar to SPL minimum | Profits paid as dividends | If necessary to invest 
pany (New Jer- without any price in- to almost 7 percent. profits, would earmark 
sey), Ajax, Inter- crease but increased Small cushion is left for surplus. Present think- 
state, Plantation, working capital as com- possible computation ing would be to purchase 
Portland, Transit pany’s operations ex- errors. Expansion fi- additional capital stock. 
& Storage, and panded. Held going- nanced by borrowing. 

Tuscarora. concern value at 1934 Dividends on Planta- 
4 tion delayed during 

refinancing but should 

soon be on current basis. 

Humble Pipe Line | Used formula valuations | All earnings paid in divi- | In 1947, invested about 
Co. computed on 6-year dends except for year 5,000 000 in carrier prop- 

average period price. 1947. Generally earn- erty and earmarked sur- 
Never used minimum ings have been under _ Also sold ofl in 
valuation computation the 7 percent of valua- ines and invested pro- 
used by other Standard tions. ceeds in pipeline prop- 
Oil ompany (New erty. Borrowing for 
Jersey) subsidiaries. completion of construc- 
No prorata values. tion. 

Standard Of] Com- 
pany (Indiana): 

Pan American | Formula valuations on | Up to minimum valua- | Only amounts above 7 per- 
Pipe Line annual price basis. tions. No profits in- cent. Amounts above 7 
Co. vested in property. percent of minimum are 

retained in cash and 
securities. 

Utah Oil Refin- | Same as above--__-_......- Same as above but used | Same as above except for 
ing Co. profits for property ad- use of 7 percent in prop- 

ditions. erties and surplus ear- 
marked. 

Same as above. Same as as Utah Oil Refining 

Line Co 0. 

Gulf Refining Co_..| Used formula method | Dividends have been paid | No earmark of excess 
with very conservative by the department back earnings so there are no 
period prices in com- to general funds in a restricted funds. Plans 
puting valuations. No proximate amounts of 7 are being made for ex- 
pro rata values. percent and represent pansion so there is ques- 

substantially the entire tion of borrowing and 

profits made. investment of profits in 
property to be deter- 
mined for future. 

Atlantic Pipe Line final valuations | Have paid full 7 percent of | If allowable profits of 7 
Co., Keystone, lus additions at cost valuation as dividends. percent were invested in 
Buffalo. depreciation, and property account, would 

Probably earmark surplus as Serv- 
larger figure than ice Pipe Line Co. has 

Servine Pipe Line Co. done. Earnings in ex- 

minimum valuations. cess of 7 percent have 

Returns show a reserva- been held in separate 

tion of right to file fund. 

amended returns when- 

ever final values are 

changed. 

Texas Pipe Line Valuations on formula | Dividends paid up to | No earmarking of — 
Co., Texas. based on 6-year period limit of valuations ex- for reason that Ww 
Texas-Empire prices. No rata cept Kaw. Kaw in- hopes to borrow suffi- 
Kaw, Texas-Ne values but e entire vested some earnings in cient amount to release 
Mexico. value of some projects property but not in- funds for dividend pay- 

back to first-of-year eluded in valuation. ment. 
valuation. 
ey Pipe R filed using for- | Dividends id up to 7/| No earmarking of profits 
Co, mula and modified pe- percent of valuation as invested in carrier prop- 
riod price basisand prob- filed, however, Mag- erty. Most of expansion 
ably will file amended nolia Pipe Line Co. is financed by loans. 
returns after 1947 final on inter-company ac- 
valuation. No pro rata. count basis and does not 
operate on cash basis of 
payment. Could be 
some question as to ac- 
tual dividend amount. 

Shell Pipe Line Co.} Returns filed using for- | Dividends policy some- | $2,900,000 of 7 percent earn- 
mula and 6-year period what along line of Utah ings invested in carrier 
price basis. No pro because of large loan property. This amount 

payable to Shell Oil Co. was not earmarked in 

on which payments of surplus account of Shell 

princtos) and interest Pipe Line but poblisbed 

ve not exceeded 7 per- statement of Shell Oj! 

cent of valuations Co. ineluded.as part of 
restricted 
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Name of company 


Method of computing 
valuations 


Dividend policy 


Surplus earmarking 


Sinclair Pipe Line 
Co. 


Line Co. which is 
not a party to 
consent decree). 


rta- 
tion Co. (same 
for Detroit 


Returns computed using 
formula and 6-year 
period prices. Also 
used pro rata valuations 
of cost of property based 
on number of months in 
service. 


Valuations prepared using 
formuls and period price 
basis. Several changes 
in basis of period price 
determination. No pro 
rata values. 


Valuations have been filed 
using formula and 
per 


Valuation was made as of 
1939 and additions made 
at 1934 period prices less 
depreciation and retire- 
ments. 


have been filed on 

I valuations plus 
additions which corre- 
pond with Service Pipe 
e Co.’s minimum 


Dividends paid in 1942-43 
less than 7 percent and 
none paid since. 


ony excess earnings con- 

sidered to be retained 
on books of Phillips Pe- 
troleum Co. P pr 
Pipe Line Co. has paid 
some dividends which 
are substantially less 
minimum valua- 

on. 

No dividends have been 
paid. (R Moun- 
tain has up to 7 
percent.) 


Dividends have been paid 
on valuations as re- 
ported. 


Owes money to parent 
and dividend and in- 
terest have 
not been 


Profits invested in prop- 
erty and included in val- 
uations but no earmark- 
ingforsurplus. Had one 
special loan on which 
earnings in excess 7 per- 
cent used for repay- 
ment and this property 
not in valuation. 


Most of borrowing has 
been from Phillips Pe- 
troleum Co. While they 
have not considered in- 


expand properties but 
surplus has not been ear- 
any profits u or 
erty expansion will 1 be 
recovered by loans, so 
that moneys will even- 
pom A be available for 
dividends. 


Substantial amounts of 
profits invested in 
erty in addition to 
term debts. No surplus 
earmarking performed 
and this question has not 
bee by ou 


products 
line in Ohio in which 
investment will be about 
pay only interest as 
of 7 percent. Will prob 
ably be a loan instead of 
investment of profits. 


the 


 Chaffetz advised 


lans would be used in the Hight of Mr. Ber 
at this conference were Messrs. 


A final conference was held on December 11, 1950, to decide which of 
n’s ruling. Present 
lson, Greene, Chaffetz, Burke, Shoe- 
maker, Andress, and Hunt. As a matter of law, Messrs. Hunt and 
that plan III complied with the consent decree and 
with Mr. Bergson’s ruling, but that plan ITI-A could be sustained. 
The minutes on this aspect of the conference are as follows: *° 


Construing the decree and the letter of interpretation from 
a strictly legal standpoin 
of the opinion that plan III meets even the most conserva- 
tive construction of the decree, but that the inclusion of pro 
rata valuation reflected by III-A is reasonable and can be 


sustained. 


Messrs. Hunt an 


Chaffetz are 


_ The conferees decided, however, that the present posture of com- 


y practices 
fog, any of the 


under the decree, and by virtue of Mr. Bergso 
roposed plans could be adopted without substantial 


n’s rul- 


in 
sa risk of being subject to treble penalties for violations of the consent 
decree. The minutes of the conference in this regard state: 


Heari p. 319. 
n earings, pp. 319-320. 
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The discussion emphasized the fact, brought out in the 
legal opinions and Mr. Burke’s letter of December 7, attached, 
that there exists on the part of defendants and the Depart- 
ment of Justice a sufficiently wide variety of opinions as to 
the proper interpretation of the decree to permit the adop- 
tion of any of these plans without substantial risk of being 
found guilty of knowingly violating the decree, and thus 
being subject to treble petlthen: 


Accordingly, the conferees recommended that plan II—A be adopted 
for the future and that amended reports to the Attorney General be 
filed for the past years. Their recommendation was: ” 


Considering the actual risks involved, the law and circum- 
stances, the conference recommends the adoption of plan 
II-A for the future, and the filing of amended returns on 
that basis for the past, and the necessary adjustment of ear- 
marked surplus to conform with the amended returns. 


It is clear that Service Pipe Line did not make this decision on the 
ground that its officers believed the use of plan II-A would comply 
with either the provisions of the consent decree or with Mr. Bergson’s 
opinion. At the hearings Mr. Burke acknowledged that Service Pi 
Line adopted plan IT—A, (1) because it was more advantageous to the 
company; and (2) in the circumstances, the company officials be- 
lieved there was no substantial risk of treble penalties for knowingly 
violating the decree.” 

Pursuant to recommendation of December 11, 1950, conference, Mr. 
Burke, on March 8, 1951, submitted to the Attorney General Service 
Pipe Line’s second amended reports for the years 1942 to 1949, in- 
clusive.* These reports were computed on the basis of procedures 
established in plan IT-A. No deductions were made for depreciation 
of the pipeline facilities included in the inventory contained in the 
1934 and 1947 ICC final valuations. Pro rata values were included 
and deductions were made for retirements and withdrawals from the 
basic inventories, 

Plan II—A also was used by Service Pipe Line to per its oo 
report for 1950, submitted to the Department of Justice on April 10, 
1951; ?° its original report. for the year 1951, submitted to the Depart- 
ment of Justice on April 11, 1952,° and its original report for 1952, 
which was submitted to the Department of Justice on April 13, 1953.” 

In 19538 the Interstate Commerce Commission commenced annuall 
to promulgate valuations for the pipeline companies. As the IC 
made these new valuations, Service Pipe Line utilized the new valua- 
tions as the basis for amendments to its report to the Attorney General. 


® Hearings, p. 320. 

% Hearings, p. 1204. Mr. Burke’s testimony is as follows : 

“Mr. HARKINS. Mr. Burke, it is true, is it not, that the pipeline in adopting plan II—-A 
did so for the following reasons : 


It was more antageous to 
“f3} In the opinion of Service Pipe bine there was no substantial risk of knowingly vio- 


ting the decree. 

“Mr. Burks. I think that is probably a correct statement, Mr. Harkins. We took that 
into consideration, but as a practical matter, as I tried to explain, ft did not mean anything 
to us dollarwise either in earnings or dividends payable.” 

™ Hearings, p. 412. 

% Hearings, p. 47. 

% Hearings, p. 418. 

" Hearings, p. 321. 
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On December 1, 1953, accordingly, Service Pipe Line submitted an 
amended report for the year 1952."° On February 10, 1954, Mr. Burke 
submitted to the Attorney General amended reports for the years 
1949, 1950, and 1951. | All subsequent reports filed were based upon 
the relevant annual ICC valuations. 

Under the valuations procedures used by ICC, their new valuations 
included depreciation on the inventory of pipeline facilities, and 
accordingly, were lower than the valuations computed by Service Pipe 
Line through the use of plan II-A. When Service Pipe Line amended 
its reports to the Attorney General for 1949-52, inclusive, on the basis. 
of the new ICC valuations, it reported lower valuations for decree 
purposes.” 

All of Service Pipe Line’s second amended reports for the years 
1942-48, inclusive, now on file with the Attorney General, however, 
are computed on the plan [I-A basis. Final valuations for these 
years have not been determined by the ICC. Accordingly, comparable 
reductions have not been made in the 1942-48 reports. The follow 
table compares the valuations reported when plan [I-A was used with 
the valuations based on new ICC valuations: 


Valuations used as a basis for dividends Report sang 
plan 


(d) Summary of Service Pipe Line’s Reports to the Attorney General 


1. In its original reports to the Attorney General for the gee 1942 
through 1949, Service Pipe Line computed valuations to be used as 
a basis for dividends under the consent decree in a manner which did 
not accord with the method established by the consent decree. In 
these original reports, Service Pipe Line reported on the basis of its 
“maximum” valuations, which were based upon an annual revaluation 
of its entire inventory of pipeline facilities. 

At the same time, Service Pipe Line, for its own uses, maintained a 
dual series of accounts, In these accounts, it computed pipeline valua- 
tions to produce a “minimum” valuation. The difference between the 
amount of dividends payable under the “maximum” valuations from 
the amount of dividends payable under the “minimum” valuations 
was carried in an undeclared dividends account which was not reported 
to the Attorney General. Throughout this period, officials of Service 
Pipe Line recognized that the method used to compute its “minimum” 
valuations accorded with the method which was established in the 
consent decree. 
_ 2. In its first amended reports, submitted to the Attorney General 
in August 1950, Service again reported on the basis of its “maximum” 
valuations, adjusted by the use of “period” price rather than “annual” 
price indexes. The first amended reports were not accepted by the 


18 Hearings, p. 326. 
1 Hearings, p. 323. 
© Hearings, pp. 241, 242. 
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Department of Justice pursuant to Assistant Attorney General Berg- 


-son’s ruling on September 14, 1950. 


8. In its second amended reports to the Attorney General for the 
years 1942 to 1949, inclusive, and in its original reports for 1950 to 
1952, inclusive, Service Pipe Line computed valuations as a basis 
for dividends in accordance with the method established in plan IT—-A. 
Plan II—A was used in these reports.despite the advice of Service Pipe 
Line’s counsel, Mr. Campbell and Mr. Hunt, that its use would violate 
both the provisions of the consent decree and Mr. Bergson’s ruling. 

Service Pipe Line officials deliberately chose to take the risks in- 
volved in using plan IJ—A in its reports to the Attorney General 
because (1) it would be most beneficial to the company in that the 
greatest amount of permissible dividends to the shipper-owner under 
the consent decree would be released, and, (2) in the light of the 
record built with the Department of Justice, Service Pipe Line’s 
officials thought there was little danger of treble penalties for know- 
ing violations of the consent decree. 

4. After the ICC began to determine new pipeline valuations an- 
nually, Service Pipe Line amended its reports to the Attorney General 
for the years 1949 to 1952, inclusive. These amended reports are not 
based on plan II-A. Through the use of the new ICC valuations, 
therefore, Service was able to correct its reports to the Attorney Gen- 
eral for the years 1949 to 1952, inclusive, which, its counsel had 
advised did not me with the requirements of either the consent 
decree or with Mr. Bergson’s opinion. In this situation, the action 
taken by the ICC several years later sanctioned what previously had 
been violations of the consent decree. 

Service Pipe Line’s reports to the Attorney General for the years 
1942 to 1948, inclusive, now on file in the Department of Justice, how- 
ever, also were computed on the plan IIA basis. They have not been 
corrected to eliminate the inflated plan TT—A values, nor have they 
been protected by action of the Interstate Commerce Commission. 

At the hearings, representatives of Service Pipe Line contended 
there had been no violation of the consent decree through the use of 
these several methods of computing valuation because, under their 
conservative policy, dividends actually paid to the shipper-owner 
were always below the lowest permissible amounts.” From the entry 
of the consent decree to December 31, 1956, Service Pipe Line, how- 
ever, paid.a total of $101,051,087 in dividends to its shipper-owner. In 
only 3 of these 15 years, 1945, 1948, and 1949, did Service Pipe Line 
fail to pay a dividend. Annually, dividend payments have been 
substantial in comparison to net income. The following table sets forth 
Service Pipe Line’s dividends paid to its shipper-owner and its net 
income from 1941 to December 31, 1956.” 


“Burke, Hearings, pp. 1137, 1141, 1191; Keith, Hearings, p. 1190; and Chaffetz, Hear- 
‘ings, 1205. 
= Hearings, p. 343. 
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Service Pipe Line Co. 


As of Dec. 31— Net income | Dividends As of Dec. 31— Net income | Dividends 
paid paid 

$7, 157, 325 $18, 480, 512 || 1960. $9, $4, 284, 
672 4, 078, 050 |} 10, 248, 319 1, 758, 558 
5, 510, 110 “10, 881, 587 10, 280, 378 
5, 204, 106 977,352 || 1063... 10, 236, 141 10, 166, 333 
11, 150, 820 9, 889, 365 
5, 892, 913 9, 776, 820 1066. 14, 521, 989 15, 559, 061 
se 5, 083, 166 || 14, 515, 414 13, 441,06 

5, 510, 747 134, 150, 742 101, 051, 087 


In view of the revamping of Service Pipe Line’s accounts in 1950, 
these contentions of Service Pipe Line’s representatives as to dividend 
ayments are difficult to. assess, In the absence of a complete audit of 
Seivine Pipe Line’s accounts and records, compliance with the require- 
ments of the consent decree as to permissible dividends in relation to 
its operations would be difficult to ascertain. 


(e) Annual Pipeline Valuations 


Efforts of the API valuation committee, 
— and directed by officials of Service Pipe Line, persuaded the 
CC to its procedures and make annual pipeline valuations 
rather than the theretofore customary periodic pipeline valuations® 
On November 16, 1951, Mr. Shoemaker described to Mr. Burke his 
efforts to develop a program for bringing ICC valuations down to date. 
In this program personnel from the pipeline companies were sent to 
work in ICC’s Bureau of Valuation: In his memorandum, Mr. Shoe- 
maker stated : 


Mr. J. L. Burxe. I met with Mr. Douglass and Mr. Shields 
and worked out a program for bringing the elements of value 
down to date. 

There are 6 companies whose 1947 values have not been com- 
pleted, and 9 new companies who will be valued as of De- 
cember 31, 1950, but it is not believed that this work will 
interfere with the work we are proposing. Each company 
will be asked to send men to the Bureau’s office to agree on 
pricing their statement of annual additions and betterments 
since the 1947 valuation. We are to send 2 representatives 
December 3, and they think they can take care of about 4 com- 
panies at the same time so there should be substantial prog- 
ress on this work. 


Mr. Shoemaker’s objective was to have the ICC establish valuations 
as of December 31, 1950. His goal was to have all pipelines valued as 
of that date by June 30, 1959, ‘because “* * * we should then be able 
to keep the ialeauation available currently so that there would be no 
need of amending consent-decree returns.” In his memorandum, 
Mr. Shoemaker pointed out to Mr. Burke that the Bureau of Valua- 
tion at the ICC lacked necessary comptometer and typing personnel 
and that, therefore, it was necessary for the pipelines to contribute 
enough money to hire the clerical personnel needed to complete the 


% Hearings, pp. 507, 508, 1140, 1144. 
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program, For economy reasons, the ICC’s budget did not include 
sufficient. typists and comptometer operators for the industry’s new 
program. is deficiency was to be corrected in the next ICC budget 
appropriation. His memorandum in this regard states: 


The Bureau is short of comptometer and typing help, and 
under their current. economy program they cannot hire re- 
placements of any kind. Consequently, it seems necessa 
that the pipelines should contribute enough money to hire the 
comptometer and help to complete this pro- 
gram. Mr. Dow concurs. The Bureau will include sufficient 
typists and comptometer operators in its next budget appro- 
a gg so that we should not have this handicap in the 

ture. [Emphasis supplied. ] 


In addition to seeking ICC valuations annually, Mr. Shoemaker also 
had taken steps to secure authority for the Bureau of Valuation to 
make findings of tentative values automatically, with no need for an 
instruction or order from its Commissioner. To this end, he and Mr. 
Dow had conferred with the Chairman of ICC Division No. 2, respon- 
sible for pipeline valuation. Mr. Shoemaker’s memorandum in this 
regard was as follows: * 


The Bureau of Valuation cannot make findings of tenta- 
tive values without, an instruction or order of the Commis- 
sioner. Mr. Dow and I visited with Commissioner Aitchi- 
son, who is chairman of the Division handling valuations, 
and explained the valuation problem to him. He was sym- 

athetic but would not make a commitment during our visit. 

r. Dow confirmed our visit with a letter requesting Mr. 
Aitchison to call for tentative valuations and issue orders 
covering the latest final valuations of the carriers each year 
after 1947. The other members of his group are Commis- 
sioners Splawn and Aldrich. 

Commissioner Aitchison suggested that the pipelines con- 
sider the case Fa parte Young (209 U.S. 123), either for car- 
riers who are in the decree or some who are about to come into 
the decree, as a means of defending against the severe terms 
of the decree. 

Commissioner Aitchison was concerned about the addi- 
tional workload of making these final valuations, but 7 had 
checked this matter with Douglass and Shields, and 7 am sure 
that they will advise the Commissioner that the streamlined 
valuation reports will be a very,nominal additional burden 
and that it is a very necessary program for the public interest 
and the protection of the pipelines. [Emphasis supplied. ] 


Mr. Shoemaker and Mr. Dow’s visit was successful in that on May 
16, 1952, ICC Division directed that pipeline company valuations 
be prepared annually,” 

r, Shoemaker’s further supervision of the program of the API 
Engineers-Accountants Valuation Committee to secure annual ICC 
pipeline. valuations is indicated in a January 10, 1953, ietter he 


® Hearings, p. 1220. 
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wrote to Mr. Fayette B. Dow. In his letter Mr. Shoemaker summa- 
rized the progress that the Bureau of Valuation had made through 
November 1952. He related the Bureau’s progress in what he called 
“* * * our program of bringing pipeline valuations down to date 
from the basic 1947 figure.” In his view, the ICC’s progress up to 
that time was unsatisfactory. Accordingly, Mr. Dow was advised: 


There is a definite need of direction or coordination of the 
work program of the Bureau’s Accounting, Engineering, and 
Land Sections in order to keep the pipeline valuation pro- 
gram up to date.” 


(f) Status at Department of Justice 

At the hearings, Assistant Attorney General Hansen, when asked 
whether the statute of limitations barred the Department from taking 
corrective action with respect to the method of valuation used by 
Service Pipe Line in its second amended reports for the years 1942 to 
1948 inclusive, advised that the Department had not concluded its 
consideration of this matter. He stated that the statute of limita- 
tions issue would be submitted to the court and that the Depart- 
ment would do its best “* * * to sustain the position that the statute 
has not 


Clearly, this issue must be resolved by court decision. It could 
have been. avoided. entirely had the Department of Justice taken 
timely action to enforce the oil pipeline consent decree. Continua- 
tion of the present status of the Service Pipe Line’s reports to the 
Attorney General under the consent decree cannot be justified. As 
the matter now stands, both the Department of Justice and counsel for 
Service Pipe Line admit that the second amended reports for 1942-48 
inclusive fail to comply with either the terms of the consent decree 
or with the terms of Mr. Bergson’s opinion. 

Assistant Attorney General Hansen, when interrogated at the 
hearings about Mr. Hunt’s contention that the discussions at the 
Department of Justice and the receipt of the Bergson opinion would 
be a defense against the imposition of treble penalties for “knowingly” 
violating the decree, testified that he did not agree with Mr. Hunt’s 
analysis.” In view of all of the circumstances that surround the 
1950 discussions with the Department, the Bergson opinion, and 
Service Pipe Line’s subsequent action with respect thereto, to justify 
avoidance of the provisions of paragraph VI of the consent decree on 
this ground would be anomalous. As. the above recited facts. make 
clear beyond question, this is not an instance where a confused de- 
fendant sought assistance from the Department of Justice so that its 
operations could comply with the requirements of the consent decree. 

e pipeline’s officials, in their own private accounts, had always 
recognized that the valuation method established in the consent decree 
differed from the methods used by ICC to determine pipeline valua- 
tions.. In the 1950 discussions with the Departmetit-ot r serena more- 
over, as the witnesses from the Department of Justice testified, they 
were not informed fully of Service Pipe Line’s operations under the 
decree. In addition, some of the issues submitted to the Department 


= Hearings, p. 1231. 
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of Justice in Service Pipe Line’s documentary presentation were not 
even discussed with the Fimumtnentio representatives. 

Finally, after receipt of the Bergson opinion, officials of Service 
Pipe Line did not endeavor to comply with their understanding of 
its terms. On the contrary, Service Pipe Line deliberately chose 
to follow plan II-A in its reports to the Attorney General not- 
pabennting the fact that its counsel, Mr. Campbell, had advised 
Mr. Burke : 


If the-method fellowed in’ plan I is correct * * * then 
there is no justification for plan II, because that does not fit 
either Mr. Bergson’s pattern as understood by you, or the 
language of III (a). [Emphasis supplied. | 


Service Pipe Line did not adopt plan II-A in order to comply with 
the consent decree. Plan IT—A was adopted deliberately and in recog- 
nition of the risks involved because it was the most beneficial to the 
company. 

Even if “knowingly violate” as those words are used in paragraph 
VI of the consent > were to be construed to require es ae e 
that their acts did not comply with the requirements of the decree, the 
performance of Service Pipe Line officials seemingly would meet the 
test. Such a severe test, however, is not normally required to show 
that action was undertaken “knowingly.” Customarily, all that is 
required to meet the test of “knowingly” is proof that the party acted 
with knowledge of the facts of his action, not. that he acted with 
knowledge that such facts amounted to a violation of law... To inter- 
pret the provisions of the o¢/ pipeline consent decree in a manner that 
would permit the defendants to avoid its penalties through the device 
of building an incomplete record at the Department of Justice would 
not be reasonable. This is all the more true where a defendant de- 
liberately chooses not to comply with its own understanding of the 
meaning of the ruling it had requested the Department of Justice 
to promulgate. 


(g) Subsequent Department of J ustice Action 


On August 27,1951, Assistant Attorney General Morison requested 
Mr. Burke to explain ¢ertain aspects of Service Pipe Line’s second 
amended PapOrts for the years 1942 through 1949, and the original 
report for the year 1950, One item Mr. Morison questioned was the 
failure of Service Pipe Line to include deductions for depreciation on 
the basic inventory of facilities contained in the 1934 and 1947 ICC 
valuations, In this regard, Mr. Morison’s letter stated : * 


We have examined all reports submitted by your company 
to date, and we note that there are discrepancies with respect 
to the amount claimed, as depreciation therein between the 
original reports, the first amended reports, and the second 
amended sere In the second amended reports for the 
years 1942 through 1947, inclusive, you list under “Deprecia- 
tion” a figure considerably less than that shown under the 


_ Hearings, p. 1195. 
" United States v. 12 Miami Digger Slot Machines, 213 F. 24 918 (1954). 
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same item on pees original and first amended reports for 
those years. For example, the original report for the calen- 
dar year 1945 claimed a depreciation of $51,804,193, your 
first amended report for that year gives a depreciation figure 
of $50,166,111, whereas your second amended report for the 
same year shows $25,795,566 as the sum deducted for depre- 

- ciation and retirements. We therefore request that you sub- 
mit an explanation of this and other discrepancies of a simi- 
lar nature which appear on all of your reports for the years 
mentioned. 


Mr. Morison also challe Service Pipe Line’s use of “pro rata” 
valuations in bringing the ICC valuation down todate.* Finally, Mr. 
Morison asked for an explanation of Service Pipe Line’s failure. to 
deduct the principal of loans and borrowed capital from its valuation 
base before the computation of permissible dividends under the con, 
sent decree. Mr. Morison’s letter in this respect was as follows: * 


your failure to deduct’ the of loans 
an rrowed capital from the valuation base before the 7- 
percent permissible dividend was calculated. This error ap- - 
pears to have been general on your original, first amended, 
and second amended reports. . 

All of the above information is needed by the Department 
to properly audit the reports filed by your company for the 
years 1942 wien 1950, inclusive, pursuant to the provisions 
of paragraph VIII of the final judgment. 


In his reply on December 10, 1951, Mr. Burke presented an explana- 
tion for each of the questions posed by Mr. Morison. With respect 
to the treatment of depreciation in the second amended reports, Mr, 
Burke explained that depreciation had been deducted only from the 
value of additions and betterments which the pipeline had made sub- 
sequent to the applicable ICC valuation. Mr. Burke’s letter stated :* 


The second amended reports are prepared in accordance 
with Assistant Attorney General Bergson’s letter of inter- 
pretation addressed to me under date of September 14, 1950 
(S. T. 59-8-213), which states: “* * * the final valuation 
made by the Interstate Commerce Commission remains con- 
‘stant for decree purposes until the Commission makes a new 
final valuation.” Instead of revaluing the entire property 
annually in accordance with the Interstate Commerce Chiat. 
mission method, as was done in the original and first amended 
reports, the second amended reports show the latest final val- 
uation found by the Commission as a constant figure. The 
value of additions and betterments made subsequent to such 
latest final valuation is added, and depreciation on such ad- 
ditions and betterments and retirements from all properties 
are deducted fromthis sum. This method has been used in 
all of the second amended reports. cl 


Mr. Burke also explained that in all of its reports Service Pi 
Line had used the “pro rata” method for.computing valuation.“ In 
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further explanation he referred to the documentary materials which 
had been submitted to the Department of Justice at the conferences in 
August 1950. | 

In connection ‘with Mr. Morison’s ania as to. why the principal 
of loans and borrowed capital was not. dedueted from the valuation 
base before computation of dividends, Mr. Burke stated flatly. that 
no provision in paragraph III ( ) of the consent decree required such 
deductions. In this regard, Mr. Burke’s letter to Mr. Morison 
stated : * 


Question (d) on page 2 of your letter asks that we explain 
our failure to deduct the principal of loans and borrowed 
capital from the valuation base before ‘the 7-percent per- 
missible dividend was caleulated. ‘The method of determin- 
ing the valuation upon which earnings may be computed is 
set out in paragraph III (a) of the vv and there is no 

rovision requiring the deduction of loans or borrowed cap- 
ital in arriving at such valuation. For this reason, no such 

_ deductions have been made in any of our reports. 


Other than routine transmittal and acknowledgment letters in con- 
nection with the submission of its annual reports to the Attorney 
General, there was no further correspondence between the Depart- 
ment of Justice and Service Pipe Line until January 22, 1954.%. On 
that date, Assistant Attorney General Barnes challen Service 
i Line’s use of “pro rata” valuations in its amended report for 
calendar year 1952, which had been submitted on December 1, 1953. 
Judge Barnes stated : 


The above observation is prompted by the fact that the 
judgment contemplates the use of a final valuation computed 
as of the close of the next preceding year, rather than a val- 
uation as of any date during or at the close of the current 

_ year being reported on. It would be appreciated if you would 
advise us as to the dates on which the additions and better- 
ments. included in item No. 2 of your report were put into 

service, the date of the retirements included in item No. 4, 
and whether the deductions for physical depreciation in item 
4 represent deductions on the property which has been in- 
cluded in additions and betterments in item 2. 


On February 15, 1954, after receipt of the amended reports for 1949, 
1950, and 1951, Judge Barnes again questioned inclusion of the “pro 
rata” valuation of additions and betterments installed after the close 
of the year next preceding the report year." 

In view of these questions, Mr. Burke, in February 1954, conferred 
with Messrs. Snyder and Kilgore, of the Antitrust Division staff, 
and determined that. there was little chance of sustaining with the 
Antitrust. Division staff the position Service Pipe Line had taken on 
the “pro rata” issue, As a consequence, when the question of usi 

ro rata” valuations in the reports of the pipeline dupealenant of 

e Utah Oil Refining Co., a 100-percent subsidiary of Standard Oil 
Co. (Indiana) arose, Mr. Burke advised that Utah should not use 
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“pro rata” valuations. In his memorandum dated February 17, 1954, 
to Mr. R. E. Nelson, Jr., in the parent company, Standard Oil Co. 
(Indiana), Mr. Burke stated : * 


Computation of valuation on the basis of the — rul- 
ing and including pro rata valuations would release the maxi- 
mum amount of funds for dividends; i. e., the total surplus 
of $1,516,456. My recent discussion with Messrs. Snyder and 
Kilgore, of the Antitrust Division of the Department of Jus- 
tice, has convinced:me that there is little chance of sustaining 
our position with respect to pro rata valuations with the 
Antitrust Division staff. Accordingly, it is the consensus of 
our group here that pro rata should be eliminated from val- 
uations insofar as release of Utah’s funds for dividend pur- 
poses now is concerned. 


In his memorandum, Mr. Burke also advised Mr. Nelson that Utah 
could safely distribute, as dividends, funds made available because no 
deductions were made for depreciation of the ears facilities in 
the application of his interpretation of the Bergson ruling. He 
stated : 


In view of these facts, I think there is little possibility of 
Utah being liable for triple damages for orem 2 violating 
the decree to the extent it applies the Bergson ruling as to de- 

_ preciation im computing the funds available as dividends. In 
general, the decree is so indefinite, uncertain, ambi 
and susceptible of so many interpretations that I doubt i 
anyone would be held to have knowingly violated it if frank 
my and good faith could be shown. [Emphasis sup- 
plied. 


Mr. Nelson discussed the pro rata issue and the risks involved in a 
distribution of funds from the Utah pipe line department that. were 
made available by the Bergson opinion with Messrs. Chaffetz, Greene, 
and Shoemaker. Despite Mr. Burke’s advice; this conference decided 
that the use of “pro rata” values, and the use of his interpretation of 
Mr. Bergson’s ruling in the distribution of funds from Utah’s pipeline 
department as dividends, presented risks of treble penalties under the 
consent decree that were too great to be undertaken. Mr. Nelson re- 
corded the recommendations of this conference in a memorandum 
dated March 11, 1954, which states in regard to the Bergson ruling: * 


If the Bergson letter is taken as a correct interpretation of 
the decree, an additional sum in the amount of $533,532 would 
be available for dividend purposés under the decree. In the: 
opinion of Mr. Burke, who obtained the letter from’ Mr. 
Bergson and also has had several conversations with him and. 
with Mr. Snyder concerning it, the Department of Justice 
would not bring a treble-damage proceeding to challenge the 
Bergson letter. In the opinion of all of us, the risk that the 
Department of Justice would bring such a treble-damage suit 
is very small, but it cannot be categorically stated that there 
would be no risk. In the event of a treble-damage suit, the 
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amount at stake would be over $1,500,000. While it is more 
than likely that a mere restoration of funds would be sought 
if any question were raised, the amount involved is _ Breat, 
in- 


in our judgment, to warrant taking the risk that wou 
volved if this sum were distributed as a dividend. 


With regard to the pro rata issue, Mr. Nelson’s memorandum states : ” 


The sum of $123,707 has been withheld from the recom- 
mended dividend payment because it represents 7 percent pro 
rata valuation which the Department of Justice disputes. 


Further discussions were held on March 11, 1954, in which the prin- 
cipal officers of Standard Oil Co. (Indiana), Utah Oil Refining Co., 
and Service Pipe Line Co. participated.” This conference decided 
that, with respect to dividends paid from funds to Utah’s pipeline 
department, the latest ICC final valuations for the years 1948 through 
1952 would be used. For periods prior to 1948, plan II—A was to 
abandoned. Instead, Standard Oil Co. (Indiana) reverted to its 
“minimum” valuation method of computation, with no claim for “pre 
rata” values. Mr. Swearingen’s memorandum of the March 11 con- 
ference in this regard reads : @ 


1, The pipeline department should pay the Utah Oil Re- 
fining Co. a dividend of $859,217, which sum should be added 
to Utah’s general working funds. Of this total, $684,560 be- 
comes available through use of the ICC’s latest final valua- 
tions for the years 1948 through 1952, and $174,657 payable 
under the old minimum athind (depreciating the entire 
property) with no claim for pro rata valuations. Before 
paying out this latter amount, a check should be made to. de- 
termine why this $174,657, had, not been paid out before now. 

2. The $533,532 profits payable as a dividend under the 
Bergson interpretation and the $522,500 currently being re- 
tained for possible 1945-46 dividends should be used for 
pipeline debt repayment. 

3. The sum. of $416,785.57, representing earnings in ex- 
cess of 7 percent under the Bergson interpretation, plus the 
sum of $123,707, representing 7 percent pro rata valuation 
currently withheld in the undeclared-dividend account, 
should both be used to reduce pipeline debt. These amounts 
are available for investment in carrier property, waa, how- 
ever, must be excluded from the rate base. The same result 
is achieved if these funds are used to reduce debt, provided 
that an equivalent value of carrier property is eliminated 
from the rate base. {Emphasis supplied. ] 


On April 6, 1954, Mr. Burke replied to Assistant Attorney Gen- 
eral Barnes’ January 22 and February 15 letters. In his reply, Mr. 
Burke presented detailed information as to the value of additions, 
betterments, and retirements incorporated in Service Pipe Line’s 
valuation base, when such additions, betterments, and retirements 
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were put into or withdrawn from service and the pro rata values 
assigned to each in the reports te the Attorney General. 


In the Antitrust Division, Mr. Kilgore, when he was appointed 
Acting Chief of the Judgments and Judgment-Enforcement Section 
in 1953, instituted a new program of enforcement supervision for the 
oil pipeline consent decree. Mr, Karsted was assigned, on a full- 
time basis, to analyze the Department’s files and given initial respon- 
sibility for policing compliance with the terms of the judgment.“ 

Mr. Karsted studied the Antitrust Division’s files on the o¢/ pipe- 
line consent decree from his appointment in 1953 to August 10, 1955. 
On that date, he submitted for approval a new program he had de- 
veloped for enforcement of the judgment. This new program, in 
lieu. of the previous program which sought to resolve in one pro- 
ceeding all enforcement problems which haye arisen under the decree, 
recommended that a number of separate proceedings, each deali 
with a particular compliance problem, be instituted.” Mr. Karsted’s 
memorandum, with its basic program for enforcement of the oid pipe- 
line judgment, had attached to it a pleading that dealt with one en- 
forcement.problem. _ 

Mr. Karsted’s program was approved by Mr. Kilgore and recom- 
mended to Assistant Attorney General Barnes in August 1955. 
Judge Barnes referred ‘the memorandum to Mr. Edward A. Foote, 
then his First Assistant, and’te Mr. Robert A. Bicks, then his legal 
assistant, for their views. 

As of May 4, 1956, Mr. Karsted had no response from the Office of 
the Assistant Attorney General with respect to his August 1955 memo- 
randum. Consequently, on that date he submitted to Mr. Kilgore two 
additional memorandums, each with a pleading attached, that summa- 
rized the enforcement problems involved in ‘the compliance of 2 addi- 
tional companies under the consent decree.” On May 21, 1956, Mr. 
Karsted submitted ‘still an additional memorandum to Mr. Kilgore 
that summarized the activity of another company subject to the con- 
sent decree. This memorandum also had attached to it a pleading 
to be filed in court to secure compliance with the decree. All of Mr. 
Karsted’s recommendations ‘were approved by Mr. Kilgore and for- 
warded to the Office of ‘Assistant Attorney General Barnes, who re- 
ferred them to Mr. Edward A. Foote for comment. 

In September 1956, when Mr. Foote resigned from the Depemrnta 
of Justice, the problems involved in enforcement of the oil pipeline 
consent decree were still on his desk, unresolved. In these circum- 


stances, the entire matter was referred to Mr. W. Wallace Kirkpatrick, 
Second Assistant to Assistant cg General Hansen.* At the 
1 


hearings Mr. Kilgore testified that Mr. Tarbes in September 1956 


approved two of the court proceedings which Mr. Karsted had recom- 
mended in May 1956.*° 


On April 3, 1957, Chairman Celler of the Antitrust Subcommittee 
advised Assistant Attorney General Hansen of the committee’s inten- 


tion to investigate the consent decree program of the Department of 
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Justice. On April 10 and 12, 1957, members of the Antitrust Sub- 


committee staff conferred with representatives of the Department of 
Justice to establish liaison arrangements in order to facilitate the 
committee’s study. As of the date of the April 12, 1957, conference 
the staff of the Judgments and Judgments-linforcement Section still 
had heard nothing from the Office of the Assistant Attorney General 
in charge of the Antitrust Division with respect to the basic program 
of judgment enforcement which it had recommended. on August 10, 
1955.°° 

In May or June 1957 Mr. Chaffetz, in a conference with Mr. Bicks, 
ascertained that the Antitrust Division was actively investigating com- 
pliance with the otl pipe line consent decree and that some of the 
matters under investigation involved Service Pipe Line. Mr. Chaf- 
fetz asked Mr. Bicks for assurance that, before any proceeding against 
Service Pipe Line was filed, its representatives be given an oppor- 
tunity to discuss the matter with the Department of Justice. Mr. 
Bicks assured Mr. Chaffetz that if it were feasible to do so, he would 
be informed before any. case against Service Pipe Line was filed,** 
Mr. Bicks’ testimony with respect to this conference is as follows: 


Mr. Hargis. Mr, Bicks, in May or June 1957, after the | 
committee started its investigation, did you confer with Mr. 
Chaffetz, counsel for Standard Oil Company of Indiana, with 
respect to a pee case against Service Pipe Line Co. under 
the consent decree ? 

Mr. Bicxs. What do you mean by “confer”? Did I speak 
with Mr. Chaffetz? Yes. Mr. Chaffetz represents several 
antitrust defendants or companies under investigation by this 
Division. I do not recall the occasion he was visiting with 
me. I do recall that he was in my office, I believe on a con- 
ference on some other matter. As a matter of fact, I don’t 
recall exactly the circumstances that he was there. 

I recall him asking if we were investigating any matters 
under the pipeline judgment. I recall responding that we 
were, 

He then asked if any involved his company. I said some 
did. He then asked if I would promise him that he would 
have a chance to meet with any.member of the Department 
before any proceeding involving his client, Service, was filed. 
I indicated, in accord with our long-standing policy, first, 
that I could make no such promise that any counsel for any 
defendant would have'a chance to confer with the staff of the 
Division before proceedings were filed; but, second, that.our 
policy was that barring some. enforcement disadvantages 
stemming from such a conference, if we felt. we could profit 
from one, we would have it ; we would then agree to meet with 


™ After the April 10, 1957, conference, Mr. Kilgore colleetéd all of the files in the Office 
of the Assistant Attorney General pertaining to enforcement. of the.oil pipe line consent 
‘decree, Hearings, p. 226. Among the papers collected by Mr. Kilgoré was a memorandum 
written by Mr. Bicks in September 1995, which commented upon the form of the pleading 


‘attached to Mr. Karsted’s August 10, 1955, memorandum. Mr. Bicks’ September 1955 
morandum, ‘however, had not been referred to Mr. Kilgore. r. 

t he was unaware of this memorandum until after the conferences with the Antitrust 
Subcommittee staff in April 1957, Hearings, p. 226. 

Hearings, p. 227. 

@ Hearings, pp. 227 and 228. 
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him if it were feasible, but I would not make any commit- 
ment that we would so meet. 
Mr. Harxrns. Did you 
Mr. Brcxs. I believe shortly after that he left for mg 
Mr. Harxrins. At that conference, did you advise Mr. 
Chaffetz that if it were feasible to do so, you would inform 
him if any case against Service Pipe Line were to be filed? 
Mr. Broxs. I believe that is the substance of what I said. 


Pursuant to this arrangement, Mr. Bicks called Mr. Chaffetz’ Wash- 
ington law office on August 19, 1957. At that time, Mr. Bicks indi- 
cated that, if Mr. Chaffetz wanted to confer before the Antitrust Di- 
vision moved under.the gi/ pipeline consent judgment “* * * he had 


better do it pretty quickly.” He also advised that, to prepare for the 
conferen r. ffetz should examine the 1954 exchange of corre- 
spondence between Mr. Burke and Assistant Attorney General Barnes, 
which referred to the “pro rata” issue.* 

In response to Mr. Bicks notice, on August 23, 1957, Mr. Chaffetz, 
Mr. Wilkes Keith, comptroller, Service Pipe Line, and Mr. Cecil Hunt, 
eee counsel, Service Pipe Line, conferred with Mr. Bicks, Mr. 

irkpatrick, and Mr. Karsted with respect to the case the Department 
proposed to file against Service Pipe ine. During this conference 
Assistant Attorney General Barnes’ 1954 correspondence on the “pro 
rata” ‘issue was discussed, and the Department’s pleading in its pro- 
posed case were examined by the Service Pipe Line representatives.” 
As a result of the discussions in this conference, the pleading was not 
filed at that time. 

On September 19, 1957, the committee announced that its first pub- 
lic hearings in its investigation of the consent decree program of the 
Department of Justice would concentrate on enforcement of the oil 
pipeline consent decree. Subsequently, on October 11, 1957, the 
Antitrust Division filed its four motions in the District Court for the 
District of Columbia, to enforce the consent decree. Three of the 
four cases that were filed on October 11, 1957, had been recommended 
by the staff of the Judgments and Judgments-Enforcement Section, 
in their August 1955 ‘al May 1956 memoranda.” 

The mere recital of the above facts demonstrates that the decision 
of the Department of Justice on October 1, 1957, to proceed in court 
in order to secure compliance with the provisions of the oi] pipe line 
consent decree was a result of the committee’s investigation. Not- 
withstanding the virtually continuous recommendations from the staff 
of the Antitrust Division for judicial enforcement of the provisions 
of the ot pipe line consent decree, no action was taken by the De- 
pareenes of Justice until after the committee announced it would 

old public hearings in its investigation of the Justice Department’s 


activities with respect to this particular decree. 

_ The committee, of course, welcomes the decision to submit these 
issues to the court. Judicial assistance in the resolution of the prob- 
lems involved in enforcing the oil pipe line consent decree is long 
overdue. Nothing is clearer in the committee’s record than the fact 


Hearings, p. 220. 
Hearings, p. 231. 
% Hearings, p. 224. 
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that administrative action, in the absence of court assistance, is in- 
adequate to assure compliance with the decree’s provisions. 

In view of the issues delineatéd in the correspondence between Serv- 
ice Pipe Line and Assistant Attorney General Morison in 1951, and 
Assistant Attorney General Barnes in 1954, and in view of the plead- 
ings prepared in 1955 and 1956, the wisdom and necessity for further 
conferences with representatives of Service Pipe Line in August, 1957 
js questionable. Inasmuch as the “pro rata” issue had been clearly 
drawn between the Service Pipe Line and the Government for a num- 
ber of years, benefits to the Government from showing to the defend- 
ants copies of the pleadi it proposes to file are difficult to ascertain. 
As the committee’s saan demonstrates, however, notice of this type 
in a number of instances, in the history of this litigation, afforded 
the defendants an opportunity to forestall the Antitrust Division’s 
proposed action. A greater degree of formality in the relations be- 
tween the defendants and the Antitrust Division than has been appar- 
ent in enforcement of the oi/ pipeline consent decree would benefit 
the Department’s judgment enforcement program. 

With respect to Service Pipe Line’s compliance with the provisions 
of the consent decree, the proceeding filed on October 11, 1957, in- 
volves the “pro rata” issue only. The committee’s record shows that 
compliance with the requirements of the consent decree are involved 
in a number of other practices followed by Service Pipe Line. These 
other issues are important and extend to nearly every provision of 
the consent decree. They have not as yet been presented to the court. 
Changes in Service Pipe Line’s accounts has become so involved 
that consideration should be given to an independent proceeding with 
a complete audit of its records. In such a proceeding all of the re- 
maining issues involved in Service Pipe Line’s compliance with the 
consent decree could be submitted to the court for resolution at one 
time. The present posture of Service Pipe Line’s compliance with 
the consent decree must be re-examined. 


5. Inrerstare Commerce CoMMIssION ReGunaTion or Or 


Regulation of oil pipelines by the Interstate Commerce Commission 
graphically illustrates the tendency of partnership arrangements be- 
tween Government and industry to develop to the benefit of the sup- 
posedly regulated industry and to frustrate Government policies and 
ob ectives, with resultant injury to the broader interests of the general 
public. “Cooperation” with the Government has secured for the oil 
pipelines, Pr the efforts of the industry trade associa- 
tion, the American Petroleum Institute, nearly complete industry self- 

egulation. Over a period of almost 40 years, the industry estab- 
lished close working relationships with the staff of the Interstate 
Commerce Commission and its Commissioners responsible for oil pipe- 
line This industry-Government was such 
that oil pipeline personnel sevetly rticipated in the Government’s 
> apr operations. Personnel from the carriers worked in the 
ICC offices to prepare records and recommendations that were essen- 
tial to ultimate ICC determinations. 
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‘Direct indust rticipation in the regulatory process was supple. 
mented by eatindods association between the staff of the ICC oa 
American Petroleum Institute committees, which are com of 
officials and employees of the pipeline companies. As a result of this 
association, the ICC staff’s views on atory — tended to 
be identified with the positions advanced by the oil pipeline industry, 

Direct re rticipation in its own regulation and the identi 
fication of the OG staff with the industry views, aided by serious 
personnel shortages at the ICC and deficiencies in Federal regulatory 
authority, has resulted in the erection of a framework wherein the 
oil pipeline industry is able to determine the extent and character of 
its own Federal regulation. Asa consequence, the oil pipeline industry 
has been able to use the ICC as an instrument for protection against 
the requirements of the oil pipeline consent decree. 

This situation results from the application at the ICC of a narrow 
concept of their regulatory responsibilities: Preoceupation with ad 
ministrative detail and concentration of the ICC staff’s attention on 
the minutiae of problems of regulation, over the years, has erectéd 
= which build industry control into the regulatory process 
itself. 

EXTENT OF ICC REGULATION 


Congress, on June 29, 1906, in the Hepburn Act amendment, de- 
elared oil pipelines to be common carriers.** As common carriers, oil 
pipelines became subject to the substantive regulatory provisions of 
the Interstate Commerce Act. Accordingly, unless oil pipeline rates 
were “just and reasonable,” they could be declared unlawful. Classi- 
fications of freight, and carrier practices, also became subject to the 
just and reasonable test. Unjust discrimination among shippers be- 
came forbidden, together with undue and unreasonable preferentil 
and advantages. Oil pipelines were to be required to provide reason- 
able facilities for interchange of traffic, without discrimination. Pool- 
ing of traflic, or of revenues, could be undertaken only with the Com- 
mission’s approval after application. Although initiative in rate 
making was left to the carrier, oil pipelines became subject to the re- 

uirements for periodic and special reports of their operations, in- 
cluding financial and traflic statistics, as required by the Commission. 

The procedural provisions of the Interstate Commerce Act also were 
made applicable to the operations of oil pipelines. Among other re 
quirements, these procedural provisions impose a duty on oi] pipelines 
to publish and file schedules of its rates, to change rates only in the 
manner permitted by law, not to engage in transportation without the 
filing of schedules, and to collect tariff charges. i eee became 
liable for damages resulting in the violations of the Interstate Com- 
merce Act, enforceable through reparation actions. The general pro- 
visions of the Interstate Commerce Act as to complaints and formal 
investigations, and the suspension of new rates for investigation, are 
applicable to challenged oil pipeline rates and practices as they ar 
_ rs other types of common carrier operations subject to provisions 
act. 


% 34 Stat. 584. 
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In its enactment of legislation to govern the operations of oil pipe- 
lines, however, Congress has failed to provide the ICC with compre 
hensive regulatory authority. Oil pipelines have'not been subjected 
fo many of the provisions that’ are customary in the epee te of 
other forms of transportation, particularly railroads and’ gas pipe- 
lines.” The status of Federal fe islation for oil pipeline regulation 
caused ICC Commissioner Clyde B. Aitchison to remark to the trans- 

rtation division of the American Petroleum Institute, on. November 
1948, that “Congress thus has left the oil-carrying pipelines of the 
country on a basis of self-regulation or industry regulation as to many 
details of their business operation to a very much greater extent than 
it has the other forms of transport agencies.” * _ ; 

Parties that undertake to construct an oil pipeline are not obligated 
to comply with the requirements of any Federal legislation prior to 
the time when tariffs should be filed with the ICC. This is contrary 
to the formalities applicable to the construction of a Ne line, the 
consolidation of motor carrier services, or the construction of a natural 
gas pipeline. - 

For oil pipelines there is no si Su aha that a certificate of .con- 
venience and necessity be obtained from Federal authorities before 
beginning construction or starting operations. The Federal legisla- 
tion does not contain a “grandfather clause,” relative to the inception 
of a new oil pipeline enterprise. Further, the ICC is not required 
in the Federal Ye islation to pass upon the securities issued, or the 
assumption of liabilities, by the new oil pipeline. Nor does it pass 
upon interlocking directorates or positions as officers of the ‘personnel 

at organize it. 

Oil-pipeline facilities, after they are constructed, are not within the 
provisions of the Interstate Commerce Act that deal with consolida- 
tion, common control, or merger. These provisions are limited to 
the regulation of railroads and motor carriers. 

_ Safety statutes that are prescribed for many carriers’subject to the 
jurisdiction of the ICC: do not apply to the construction, facilities, 
or the operating practices of oil pipelines. Nor are the statutes and 

ations that relate to surface carriage of flammables applicable. 
After operations commence, the ICC has no authority to issue a service 
order to compel an oil pipeline to provide service:during an emergency 
which creates an urgent and immediate need for carriage. 

_ Oil pipelines, unlike railroads, are not bound by a specifie “commodi- 
ties elause” to. refuse to transport the goods of its owners. Nor does 
an oil pipeline have to require cash for carriage or else comply with 
regulations of the ICC relative to the extension of credit for trans- 
portation charges!) 

Unlike the situation which applies with es ee to other forms: of 
transportation, the ICC. may not require an oil pipeline to extend its 
lines, or to provide itself with the facilities that are needed to afford 

uate service, except possibly as an incident to an order to, cease 

and desist, from an. unjust preference or an undue prejudice.: Oil 
ue are not required to comply with the Accident Reports Act. 
@ special procedures for reorganization or readjustment, of debt 
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ipelines. 

wang his testimony at the hearings, ICC Chairman Clarke was 
asked whether the ICC had ever made an effort to secure legislation 
from Congress to give it authority over those oil pipeline operalieas 
for which it now has no responsibility.” In a letter dated November 
19, 1957, Mr. Clarke advised the committee as follows: 


In response to a further question, our files have been thor- 

hly checked and we find no record of any instance in 

which the Commission ever recommended that it be given 
additional authority over oil pipeline companies. 


ICC Chairman Clarke at the hearings acknowl the limited na- 
ture of ICC’s regulation of oil pipelines. He explained that the IQ¢ 
largely has been concerned only with rate questions. eeoneiog his 
testimony, the sole oil pipeline operating practice which the ICC has 
attempted to regulate involved the minimum tender requirements, 
which were reduced from 100,000 to 10,000 barrels. ; 

Even in the limited field of oil pipeline rates the ICC has exercised 
@ minimum of regulation. Although oil Pipers have been subjed 
to the jurisdiction of the ICC for more than half a smote 
Clarke testified that only six rates cases have been considered by the 
Commission.” Mr. Clark attributed the lack of rate cases to the fact 
that the Commission receives very few complaints from the industry,* 
His testimony in this regard was as follows: 


Mr. Crarxs. No one has suggested to the Interstate Com- 
merce Commission that pipeline rates are too high. 

Mr. Kearine. There have been, you say, no complaints 
since 1948 ? 

Mr. Cuarxe. None whatsoever, and we have occupied our- 
selves with more Pe more urgent matters. 

We have had thousands of rate cases involving other types 
of transportation since then, and we have not made an in- 
vestigation of pipeline rates, merely because no one has ques- 
tioned the reasonableness of them. None of the independ- 
ent shippers or anyone else has complained to us that the 
rates were too high. 

The independent shippers have complained to us that rail- 
road rates, motor carriers, barge rates were too high, and we 
have had rate cases involving them, but not involving pipe- 
lines, because presumably everyone is satisfied. 

The Cuamman. There may be no complaints because people 
do not know, and the general public does not know. * * ** 


Mr. Clarke did not rr seven directly when queried at the heari 
as to whether the lack of complaints to the Tec could be due to 

fact that almost all shipments through oil pipelines are made by th 
major oil companies, with very few shipments made by independett 
producers,® the analysis of its rate cases submitted to the Com 


® Hearings, p. 451. 

© Hearings, p. 527. 

Hearings, p. 456. 

® Hearings, p. 456. See also the ICC analysis of its rate cases, Hearings, p. 527. 
® Hearings, pp. 457 and 484. 

Hearings, p. 484. 

® Hearings, p. 485. See also Hearings, p. 486. 
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mittee after the close of the hearings, however, the ICC pointed to the 
lack of complaints about oil pipeline rates and commented that the 
pipeline companies in some of the rate cases unsuccessfully had urged 
that their rates were lawful and reasonable because no shipper or 
aes shipper had complained. In this connection the ICC 
stated : * 


Rate cases are few.—As previously mentioned the actual 
number of proceedings involving rates for transporting oil 
by pipeline are few. Complaints from shippers that rates are 
unreasonable or unlawful are infrequent. In Reduced Pipe 
Line Rates and Gathering Charges, supra, a proceeding 
initiated upon motion of the Commission, the respondents 
urged, as a reason for asserting that rates charged by them 
were reasonable, that no shipper or potential shipper of crude 
oil had appeared to complain that the rates were unreason- 
able or otherwise unlawful. 


In its, analysis, however, the ICC attributed the lack of complaints 
to the. fact that the major oil companies were both the owners of 
the oo and the major shippers over the lines. In this regard 
the ICC stated.* 


The infrequency of complaints dealing with tariff rates, 
in contrast to other modes of transportation, doubtless 7s due 
to a large extent to the fact that, normally, the larger oil 
companies are in substance and effect both shippers and bene- 
ficial owners of common-carrier lines. This relationship is, 
of course, well known. In commenting on this relationship 
in the report in Reduced Pipeline Rates and Charges, the 
Commission pointed out that Congress has assigned to the 
Commission the duty of dealing with common carriers, as 
such, and not as integral parts of an industrial plant engaged 
in a wide field of operation. Whatever the relations between 
the pipelines common carriers and the oil companies, which 
beneficially own them, Congress requires all rates tendered to 
the public by these common carriers to be just and reasonable 
and no more. The reports and decisions of the Commission 
clearly indicate recognition of its statutory function and duty 
in this respect. * * * [Emphasis supplied.] 

In a practical consideration of oil pipeline operations, the rarity of 
complaints to the ICC about either oil pipeline rates or practices is 
hot surprising. The major oil companies which own or control vir- 
tually all of the available oil pipelines dominate the operations of the 
entire petroleum industry. It is essential that an independent crude- 
oil producer secure access to the oil pipelines in order to dispose of 

8 product. Prior to its entry into the pipeline system, moreover, 
tlmost all of the oil transported already has been acquired by the 
major companies. In these circumstances, a small operator in the 
industry is not likely to air his grievance in the ICC. 


“Hearings, p. 529. 
Hearings, 529. 
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Notwithstanding the close oil pipeline regula. 
tion and the antitrust iy 67: of the Department of Justice, regu 
lation of oil pipelines by the ICC proceeds with virtually no liaison 
with the Department of Justice. At the hearings the representatives 
of the ICC testified that liaison with the Department of Justice js 
limited to sporadic inquiries for statistical data about pipeline com. 
panies from the staff of the Antitrust Division.“ No liaison arra 
ments between the agencies were established in connection with 
gener! antitrust program in the petroleum industry launched by the 

partment of Justice in 1940. Even after the oil pipeline consent 
decree was signed in 1941 liaison arrangements were not made to ag 
sure that oil pipeline operations complied with the requirements of 
the consent decree. en the Department of Justice instituted in 
1957 its nationwide FBI investigation of oil pipeline ownership and 
cpersiege announced at the hearings by Assistant Attorney General 
: ey formal liaison arrangements with ICC were not estab 
is 

In his testimony, ICC Chairman Clarke was of the opinion, from 
the standpoint of ICC, that liaison with the Department of Justice 
would be of no material concern. Mr. Clark testified: 


Mr. Hargrns. Mr. Clarke, did the of Justice 
advise the ICC that it was about to undertake, or had un- 
dertaken, a comprehensive FBI investigation of oil-pipeline 
operations ? 

, Mr. Cruarxe. As Chairman of the Commission, I haven’t 
been so advised. 

Mr. Harxrns. Has any of your staff, any member of your 
staff, been in contact with the Antitrust Division and had 
such advice? 

Mr. Emxen. Very informally we discussed some of their 
suits that have been filed. That is as much contact as we 
have had with them. 

Mr. Harxrns. Those are the suits that have been filed to 
enforce the judgment in the Atlantic Refining case. 

Mr. Emxen. Yes. 

’ Mr. Harrys. That is not with respect to the general FBI 
investigation Judge Hansen announced to the committee? 

Mr. Emxen. No, sir; we have had no contacts with them 
on that. 

Mr. Harkins. Do you think such contact, or such liaison 
between the ICC and the Antitrust Division on this prob- 
lem would be desirable ? ‘ 

Mr. Crarxe. Well, from their standpoint as the agency 
charged with the responsibility of enforcing the antitrust 
laws, it might be desirable. From our standpoint, with our 


*% Hearings, pp. 457, 458-460. 
® Hearings, p. 35. 
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jurisdiction limited to rate matters, it is of no material con-', 
cern. 


In view of ICC’s identification with the position advanced by the 
oil-pipeline industry, the reluctance of the artment of Justice to 
cctablish effective liaison procedures with the ICC is understandable. 
Continued failure to utilize ICC’s vast amount of technical infor- 
mation about the oil-pipeline industry in the administration of the 
antitrust laws, for this reason, however, cannot be condoned. The 
ICC’s attitude, as reflected by Mr. Clarke’s testimony, toward the 
responsibilities of other Government agencies that affect an industry 
it regulates is a “head in the ground” view of its responsibility to the 
public. For officials of a regulatory body to assume that the policies 
of other branches of the Government that affect an industry subject 
to their regulation are of no “material concern” to them, cannot be 
justified. 

VALUATION OF OIL PIPELINES 


Section 19 (a) of the Interstate Commerce Act authorizes and makes 
the ICC responsible for oil-pipeline valuations.”* This section directs 
the Commission to make an inventory in detail of each piece of prop- 
erty owned or used by oil pipelines, as well as other common carriers, 
for common-carrier purposes. 

The elements to be considered by the Commission in determining 
valuation and the methods of valuation employed are set forth in 
section 19 (b). After a pipeline valuation has been. determined, sec- 
tion 19 (f) requires that the Commission shall thereafter keep itself 
informed of all new construction, extensions, improvements, retire- 
ments, or other changes in the property for which the original valua- 
tion has been made." 

Section 19 (e) requires common carriers subject to the jurisdication 
of ICC to furnish to the Commission detailed information in aid of 
its investigation and determination of the value of the carrier’s prop- 
erty. Free access is required to be granted, on request, to the agents 
of the Commission to the carrier’s abe its property, its ac- 
counts, records, and memorandums. Every common carrier is required 
by section 19 (e) to cooperate with, and to aid, the Commission in the 


249 U. S. C. 19 (a): 

“Sec. 19a. Valuation of property of carriers—(a) Physical valuation of property of carriers ; 
Classification and inventory. 

“The Commission shall, as hereinafter provided, investigate, ascertain, and report the 
valne of all the property owned or used by every common carrier subject to the provision 
of. this chapter, except any street, suburban, or interurban electric railway which is not 

rated as a part of a general steam railroad system of transportation; * * * The 

ommission shall, subject to the exception hereinbefore provided for in the case of electric 
tailways, make an inventory which shall list in the property of every common carrier 
subject to the provisions of this chapter in detail, and show the value thereof as hereinafter 
Provided, and shall classify the paver property, as nearly as practicable, in conformity 
with the classification of expenditures for road and equipment, as prescribed by the Inter- 
state Commerce Commission,” 
™Sec. 19 (f) reads as follows: 

(f) Valuation of extensions and improvements ; revisions ; reporte. ; 

‘Upon completion of the original valuations herein provided for, the Commission shall 
thereafter keep itself informed of all new construction, extensions, improvements, retire- 
Ments, or other changes in the condition, quantity, use, and classification of. the property 
of all common carriers as to which original valuations have been made, and of the cost 
of all additions and betterments thereto and of all changes in the investment therein, and 
may keep itself informed of current changes in costs and values of railroad properties, in 
order that it may have available at all times the information deemed by it to be necessary 
to enable it to revise and correct its previous inventories, classifications, and values of the 

roperties; and when deemed necessary, may revise, correct, and supplement any of its 

Ventories and valuations.” 
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work of the valuation of his property to such extent as the Commission 
may require and direct.” 


REASONS FOR VALUATIONS 


Section 19 (9), of the Interstate Commerce Act was first enacted 
by Congress on March 1, 1913. As passed, the Valuation Act of 1918 
contained no declared purpose for which the valuations were to be 
used, The statute only required that all final valuations should be 
published and, when published, should be prima facie evidence of 
value of the carrier’s property as of the date thereof in all proceedings 
under the Act. . In its recommendations to Congress for authority to 
place valuations on the railroads, however, the Commission apparently 
intended to use valuations primarily in rate cases.” 

Mr. B. H. Moore, valuation assistant and accountant, Association 
of American Railroads, in his study of railroad valuation, listed seven 
reasons for enactment of the Valuation Act. According to his analysis, 
regulation of rates by the ICC was one of the most important reasons 
for the act. He stated: *° 


While the Valuation Act of 1913, as passed, contained no 
declared purpose for which the valuations were to be used 
it appears, from the hearings or debates in both Houses of 
Congress while it was pending, that the various and repeated 
recommendations maethe by the Commission and others had 
been considered and that the controlling reasons for the enact- 
ment of this legislation were: 

(a) To obtain a trustworthy estimate of the relation ex- 
isting between the present worth of railroad property and 
its cost to its proprietors; 

(6) In determining whether rates as fixed by the Govern- 
ment are confiscatory ; 

(ce) In connection with railway taxation ; 


™ Sec. 19 (e) is as follows: 

“(e) Aid of carrier required; rules and regulations; inspection of records. 

a =? common carrier subject to the provisions of this chapter shall furnish to the 
commission or its agents from time to e and as the commission may require maps, 
profiles, contracts, reports of engineers, and any other documents, records, an Noy or 
copies of any or all of the same, in aid of such investigation and determination of the 
value of the property of said common carrier, and shall grant to all agents of the com 
mission free access to its right-of-way, its property, and its accounts, records, and meme 
randa whenever and wherever requested by any such duly authorized agent, and every 
common carrier is directed and required to cooperate with and aid the commission in the 
work of the valuation of its property in such further particulars and to such extent a 
the commission may require and direct, and all rules and regulations made by the com 
mission for the gr ey of administering the provisions of this section and section 20 
of this title shall have the full force and effect of law. Unless otherwise ordered by the 
commission, with the reasons therefor, the records and data of the commission shall 
open to the inspection and examination of the public.” 

23 1. C. C., p. 6. In its annual report for 1909, for example, the ICC stated: 

There is, in our opinion, urgent need for a physical valuation of the interstate 
railways of this country. In the so-called Spokane case, the engineers of the 
Northern Pacific and Great Northern Railways estimated the cost of reproducing 
those properties in the spring of 1907. In the trial of pending suits brought by 
the above companies to enjoin certain rates upon lumber which the Commission 
had established from the Pacific coast to eastern destinations, these same engi- 
neers have again estimated the cost of reproduction in 1909. The estimates of 
the latter year exceed the estimates for 1907 by over 25 percent. 

There is no way by which the Government can Se age meet this testimony 
Even assuming that valuation of our railways would be of no assistance to this 
Commission in establishing reasonable rates, it is still necessary, if those rates 
are to be successfully defended when attacked by the carriers, that some means be 
furnished by which, within reasonable limits, a value can be established which 
shall be binding upon the courts and the Commission. 

7 Moore, the Federal Valuation of the Railroads in the United States, 1952, p. 8. 
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d) Inthe ascertainment of a proper depreciation reserve; 

ts) In testing the accuracy of the balance sheets of the 
carriers ; : 

(f) In the organization of railway statistics in general; 

(g) In determining whether the railroads are under or 
over-capitalized. 


During the hearings, ICC Chairman Clarke stated that valuations 
were needed by the ICC in order to test the reasonableness of rates.” 
In view of its infrequent pipeline rate proceedings, the ICC, in its 
operations, has little need for pipeline valuations for ratemaking pur- 
This absence of a continuing need for valuation reports in its 
own operations has caused the ICC to relegate oil pipeline valuation 
work to the position of a chore of minimal importance in its overall 
activities. such, the oil pipeline industry and the API have been 
able to shape the ICC’s valuation program to suit the industry’s own 
urposes. 
‘ After the Valuation Act became law, the ICC first devoted its at- 
tention to the investigations incident to valuation of railroad prop- 
erties. By the end of 1920, the fieldwork on railroad valuation was 
practically completed, and the Commission had issued approximately 
1,200 tentative railroad valuations covering 1,825 individual corpora- 
tions.”* 

Nearly half of these tentative railroad valuations were protested, 
which confronted the ICC with persistent attacks on its methods 
its policies, and its decisions. More than a decade of hearings and 
court litigation incident to the railroad protests occupied the ICC 
Bureau of Valuation from 1922 to 1933. 

In order to dispose of the backlog of protests by the railroads and to 
go forward with its valuation program, the ICC deemed it advisable 
to revise its procedures. The solution was found in resort to joint 
conferences composed of representatives of the Commission staff and 
the railroad industry technical personnel, As a result of this change 
in its procedures, agreements were made between the ICC staff and 
the railroad industry, which obviated the necessity for further liti- 
gation on railroad valuations. Initial valuation of railroad prop- 
erties was completed during 1933.”° 

The ICC ordered the start of oil pipeline valuation work on July 25, 
1934. This decision was based on the need for pipeline valuations 
in a pending rate proceeding and on a request from Secretary of the 
Interior Harold Tekes, Mr. Ickes, as Administrator of the petroleum 
industry program, under the National Recovery Act, advocated oil 
pehiae valuation as a necessary foundation for rate determination 

y his office.” 

In January 1935, the Commission selected the Pure Transportation 
Co. for an initial field inventory by the Bureau of Valuation in order 
to develop the procedures and forms necessary for the valuation of 


7 Hearings, Pa 448. See also statement of eg B. Dow, hearings, p. 1051, and minutes 
of December 3—7, 1935, meeting between I. C. C. staff and API conference committee. 


These minutes state: "The Bureau of Valuation stated the reason for making this valu- 
ation is to determine the true value of the carriers’ properties for (tariff) rate pur- 
poses.” Hearings, 933. 

® Hearings, p. 444. 

Hearings, p. 446. 

Hearings, p. 475. 

*\ Hearings, pp. 445, 475. 
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the other pipeline companies. On May 1, 1935 the ICC field staff of 
approximately 50 engineers, accountants, and land right-of-way me 
began work on the remaining pipeline companies. By 1936, the field 
work incident to valuation, as of mber 31, 1934, of all 52 carriers 
then reporting to the Commission, was completed. Subsequently, as 
additional companies came under the provisions of the Interstate 
Commerce Act, the ICC determined final valuations for a total of 
82 oil pipelines as of December 31, 1934.* 
Preparation of the various valuation reports occupied the ICC from 
1936 to June 1945, at which time the final valuation report was served 
on the National Refining Co. When the oil pipeline consent decree 
was entered on December 23, 1941, the ICC had etermined final valu- 
ations, as of December 31, 1934, for only 47 oil pipeline companies.” 
On July 1, 1944, a drastic reduction in appropriations caused the 
ICC Bureau of Valuation to suspend further work on oil pipeline 
valuations. Except to complete the remaining companies’ valuations, 
for which the Tce, already had collected the necessary information, no 
further pipeline work was to be programed. From the completion of 
the 1934 program in June 1945, until Valuation Order No. 28 was 
issued on July 8, 1948, the ICC Bureau of Valuation officially did 
nothing in connection with pipeline valuations other than to keep up 
with changes in prices and cost, and to perform minor auditing work 
in the field.™ 
After World War I, representatives from the oil pipeline industry, 
in order to secure data for use in reports to the Attorney General that 
were required by paragraph VIII of the consent decree, requested the 
Bureau of Valuation to make new pipeline valuations. In the résumé 
of its pipeline valuation work prepared for the committee’s use at the 
—e the ICC described these requests of the industry as 
ollows : 


Numerous requests that we resume our pipeline activities 
were received from pipeline companies for which basic valu- 
ations have been made and from companies that have come 
into existence since basic valuation. Many of the companies 
wanted these data for use in compliance with the consent 
decree of the District Court of the District of Columbia, 
entered December 23, 1941, restricting the amount of divi- 
dends that may lawfully be paid to shipper-owners. 

Although the Commission had previously issued final value 
reports on common-carrier pipeline companies Repornina to 
it, property changes by the end of 1947 had assumed such vast 
proportions and price levels had changed so materially from 
those prevailing as of December 31, 1934, the date of the 
previously found values for the majority of the pipeline car- 
riers, that these values were far out of date and no short- 
cut methods of approximately current values could be con- 
sidered reliable. [Emphasis supplied.] 


Pursuant to the oil pipeline industry’s. request, the ICC issued 
Valuation Order No. 28 on July 8, 1948, and served the necessary 


® Hearings, p. 476. 

83 Hearings, p. 475. An TI. C. C. press release dated November 9, 1940, however, indicates 
that 52 pipeline companies had final valuations as of that date. See Hearings, p. 956. 

% Hearings, p. 476. 
Hearings, p. 476. 
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orders for valuations as of December 31, 1947, on all pipeline com+ 


panies. By October 1, 1949, all 75 pipelines which received the valua- 


tion order had submitted the neeessary information. During the year 
1952 the ICC approached completion of its program and had deter- 
mined new final valuations, as of December 31, 1947, for nearly all of 
the 75 companies.** 

The 1947 valuation program had been delayed in fiscal year 1950 
by a reduction in force of 26 of the 116 employees in the ICC Bureau 
BE Accounts, Cost Findings, and Valuation. In fiscal year 1951, lack 
of appropriations caused an additional reduction ‘in force, with the 
result that the ICC had only 87 employees for the valuation work of 
all carriers subject to its jurisdiction. Nothwithstanding this serious 

rsonnel shortage, the oil pipeline industry and the API arranged 
for Division 2 of the ICC to instruct on May 16, 1952, the Bureau of 
Accounts, Cost Finding, and Valuation annually to prepare valuation 
reports for all pipeline companies subject to the Interstate Commerce 
Act." The program in which oil pipelines receive annual valuations 
is on a current basis. 

An outstanding feature of the post World War II history of ICC’s 

ipeline valuation program is that increased activity for the oil pipe- 
Fine industry has accompanied substantial decreases in the number of 
ICC personnel available for valuation work. At the hearings, ICC 
Chairman Clarke was interrogated as to why annual valuations were 
made by the ICC for oil pipelines but not for the railroad carriers. 
Mr. Clarke stated that in view of the shortage of personnel, ICC 
could not make annual valuations for both the railroads and oil pipe- 
lines. Oil pipelines were given priority because the oil pipeline com- 
panies needed valuations for purposes of the consent decree, not be- 
cause the ICC needed them to administer the Interstate Commerce 
Act. His testimony in this regard was as follows; ® 


Mr. Harxrns. Does the ICC promulgate annual valuations 
for railroad properties at the present time as it promulgates 
its annual valuations for oil pipelines? i 

Mr. Ciarxe. No; we do not. Toft of) 

Mr. Harkins. Why does the ICC treat these two industri 
differently ? 

Mr. CrarKke. We have a limited amount of personnel to do 
this valuation work, and we do not have enough people to 
make annual valuations of both. Because of the consent 
decree, it has been urged upon us it is more important to 
keep the valuations up to date on the pipelines than on the 
railroads. 


At the present time, the Bureau of Accounts, Cost Finding, and 
Valuation has a total of 169 employees, 111 in Washington and 58 in 
various field offices. Not all of these employees, however, are avail- 
able for oil hogs valuation work. In fact, less than.a dozen em- 
ployees in ICC’s Bureau of Accounts, Cost Finding, and Valuation 
are involved in the determination of final values for oil pipelines. 
These few people, moreover, are not engaged full time.on work re- 


Hearings, p. 476. 
Hearings, 507, 508. 
® Hearings, p. 476. 
Hearings, p. 450. 
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lated to the valuation of oil pipelines. Nonetheless this limited num: 
ber of employees account for all of the staff work that is necessary for 
the Commission to make annual valuations for more than 80 pipe 
line companies. 

It is apparent that the vast bulk of the necessary documentation 
that the Commiission’s final determination of pipeline values 
is done by representatives of the oil pipeline industry, rather than 
by representatives of the ICC. 


VALUATION METHODS USED BY THE ICC 


The procedures that have been devised by the ICC in its ou! pipe- 
line valuation program have as their primary objective the promulga- 
tion of a valuation that is acceptable to the industry and will not be 
spay by the carriers. In order to accomplish this objective, the 

CC in 1934 applied its xn panies in railroad valuations to establish 
working relationships with committees of the American Petroleum 
Institute, which are composed of representatives of the carriers, 
ICC Chairman Clarke at the hearings testified in this regard as fol- 


lows: 


As stated before, the difficulties encountered in connection 
with finalizing valuations for railroad properties dictated the 
adherence to committee procedures in carrying forward val- 
uation activities lew properties. The prin- 
cipal function performed by industry committees is to assist 
in the development of annual guide prices used in determin- 
ing current costs of reproduction new and costs of reproduc- 
tion less depreciation. 

The assistance of the committee members has been invalu- 
able in the development of annual guide prices because of 
their familiarity with the materials and prices and their 
close contacts with manufacturers. 


In its December 8, 1937, — of the valuation for the Atlantic Pipe 
Line Co.,™ the ICC set forth a statement of the methods used to deter- 
mine the pipeline’s valuation. This statement of methods describes 
the API relationship as follows: * 


As an expression of the desire of the carriers to cooperate 
to the fullest possible extent in the preparation of reports, 
the central committee on pipe-line transportation of the Amer- 
ican Petroleum Institute appointed a committee of five to 
confer with the Bureau of Valuation upon various matters 
relative to the subject at hand. This committee of 5 then ap- 
pointed a working committee consisting of 11 representatives 
of the major pipe-line carriers. 

This working committee has cooperated throughout the en- 

- tire course of the work. Many joint conferences have been 
held. Sample notes which were used as a guide for the 
taking of the inventory were reviewed, studies made, and 
joint agreements reached as to physical life; cost data were 


Hearings, 446. 
™ Valuation docket No. 1203, Hearings, p. 541. 
* Hearings, p. 585. 
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analyzed, guide prices agreed upon, and many other matters 
pertinent to the problem were discussed and settled to the 
satisfaction of the representatives of the Bureau and mem- 
bers of the working committee. 


The ICC oil pipeline valuation program after World War IT in which 
the pipelines received a valuation as of December 31, 1947, con- 
tinued the relationship to the API committees.* Insofar as it has been 
the objective of the ICC in these contacts with the industry to prevent 
protests to its proposed valuation findings, its relationship with the 
API committees has been successful. While there were a few protests 
to proposed pipeline valuations in the 1934 program, there have been 
no protests since that time. In this regard representatives of the 
testified at the hearings: 


Mr. Harkins. You would say then that the purpose of 
these agreements is to eliminate the possibility of protest 
to the ICC’s pipeline valuations by the institute ? 

Mr. CuarKe. And to save time, expedite the proceedings. 

Mr. Harkins. Have there been any protests of ICC pipe- 
line valuations by the companies concerned ? 

Mr. Emxen. Not since the original 1934 valuation. There 
were some at that time. 

The Cuarrman. In other words, the pipelines have always 
been satisfied with the valuations rite on their companies? 

Mr. Emxen. Apparently. They don’t protest. 


At the committee’s request the ICC Bureau of Accounts, Cost Find- 
ing, and Valuation prepared a statement of the methods used by 
the ICC to establish final valuations for common carrier oil pipe- 
lines. According to this statement, Division 2 of the ICC estab- 
lishes the final value of a common carrier oil pipeline as of a certain 
date usually December 31 of a particular year on the basis of its 
consideration of seven “elements of value” for each type of carrier 
property: owned and used, owned but not used, and used but not 
owned. The elements of value considered are as follows: *® 


A. Cost of reproduction new (except land and rights). 
B. Cost of reproduction less depreciation (except land and 


rights). 
Original cost (except land and rights). 
D. Working capital. 
E. Present value of lands. 
F. Present value of rights. 
~G. Allowance for going concern (usually 6 percent). 


One of the most important. elements computed by the ICC for 
valuation purposes is the estimate of what it would cost the pipeline 
to reproduce its facilities new. The cost of reproduction new is de- 
termined by the Engineering Section on the basis of a complete engi- 


neering inventory that enumerates all of the units of property owned 


or used by the carrier except land. 


“See Statement of Methods, Ajax Pipe Line Corp., December 14, 1949, valuation docket 
No. 1284, Hearings, p. 624. 

“ Hearings, p. 491. 
® Hearings, p. 476. 
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The estimate of reproduction cost new based upon this inventory 
does not take into consideration the sequence in which the original 
roperties were constructed. The gradual development of the pipe- 
line 7 prepay together with enlargement of existing facilities mt the 
installation of additional units over the years, is disregarded. In the 
estimate of reproduction “* * * it is assumed that the existing prop. 
gy reproduced by a single continuous impulse.” 
order to show the cost of reproduction, appropriate prices must 
be applied to each unit in the inventory of facilities to cover the entire 
cost of the unit.as installed in the pipeline’s operations.” Two ty 
of prices have been developed by the ICC to be applied to the units 
in the pipeline’s inventory : period unit prices and annual guide prices, 
Period unit prices were used in the basic valuations determined b 
the ICC as of December 31, 1934, and December 31, 1947; annu 
guide prices have been used with respect to the valuation determina 
tions made annually since 1947. 

Period unit prices represent an attempt by the ICC to determine 
what may be termed as a “normal” price. It is based on actual past 
prices and estimates of futwre prices. In the statement of methods 
contained in the Atlantic Pipe Line Co. valuation report, for example, 
the ICC considered prices and carriage rates for the years 1929 and 
1934, inclusive, examined construction data for work done for the 
preceding 15 years, and other information with respect to contract 
costs, manufacturer’s quotations, and other information for years sub- 
sequent to 1934. All of this information was used in the determina- 
tion of the period unit prices to be applied to determine valuations as 
of December 31, 1934. In this regard, the ICC stated : * 


All the data above referred to have been considered in 
conference by our representatives and the working committee 
of the American Petroleum Institute. An agreement has 
been reached on the major elements of cost for the years 1929 
to 1936, inclusive, and, as to period prices, as of December 
31, 1934. These prices have been used as a guide in deter- 
mining the period prices which we have applied to the units 
of property. These unit period — have been applied as 
of the date of valuation. [Emphasis supplied. ] 

The statement of methods contained in the Ajax Pipe Line value 
tion report indicates that period prices were computed in a similat 
manner. In this connection, the ICC stated :? 

Period unit prices as of December 31, 1947, have been 
applied. The attempt is not to determine the exact price of 
a particular article on that date, for that price may have 
been abnormally high or low, but, rather, to ascertain what 
may be termed a normal price. The prices are based on in- 
vestigation of prices over a period of many years, gi 
appropriate consideration to the usual transitory nature o 
inflated prices occurring because of labor, material, and food 


%* Hearings, p. 568 (Atlantic valuation) and p. 626 (Ajax valuation). 
* Hearings, p. 477. 

% Hearings, p. 487. 

* Hearings, pp. 592, 593. 

1 Hearings, p. 593. i 
2 Hearings, p. 628. See also ICC Statement of Method, Hearings, p. 477. 
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shortages during the war or war period, The price level 
used as of December 31, 1947, in accordance with past prac- 
tice, is a long-term forecast and contemplates qcanneling 
through” the war and postwar price peaks. 


Annual guide prices, sometimes referred to as “spot” prices, are 
estimates of prices prevalent in a particular year. Inasmuch as no 
attempt is made to determine a “normal price,” annual prices cus- 
tomarily have been greater than the period unit price for the same 
year. Annual prices are developed through the collection of cost 
data from actual contracts, from manufacturers of pipe and equip- 
ment, from the Department of Labor publication, Cost Trends, from 
pricing information in trade journals, and from other sources. An- 
nual prices have been used by the ICC in pipeline valuations for the 
years 1948 to 1956, inclusive. The statement of methods submitted by 
the ICC to the committee in this regard states : * 


The subsequent yearly final values were found im a similar 
manner. The cooperative phase of the work with the API 
has continued, and annual guide or spot. prices, as related to 
the 1947 period base, have been developed and agreed on for 
each of the succeeding years 1948 to 1956, inclusive. In a 
like manner, agreements as to guide-period prices for each of 
the succeeding years ending December 31, 1948 to 1956, in- 
clusive, were reached. With the use of these annual guide 
prices, common-base dollars are used in maintaining the in- 
ventory, and the period prices applicable to the particular 
year, are applied to the revised inventory to bring the costs 
rs oh seaaieies forward to the year for which value is to be 

ound, 


It is significant that all of the annual and period prices used by the 
ICC to determine cost of reproduction new have been agreed upon 
in conferences between representatives of the ICC and the API com- 
mittee. The ICC, in its statement of methods, said :* 


All of the prices referred to have been considered in confer- 
ence by our representatives and the working committee of the 
American Petroleum Institute. An agreement had previously 
been reached on the major elements of cost for the years 1929 
to 1936, inclusive, and as to period prices as of December 31, 
1934, This cooperative phase of the work was continued, and 
annual guide prices have been agreed to for each of the suc- 
ceeding years, 1937 to 1947, inclusive. In a like manner, 
agreements as to guide-period prices as of December 31, 1947, 
were reached. ese prices have been used as a guide in de- 
termining the period prices which we have applied to the 
units of property. These unit period prices have been ap- 
plied as of the date of valuation to the various accounts that 
make each individual valuation section. [Emphasis 
supplied. ] 


In his testimony at the hearings, ICC Chairman Clarke contended 
that a high percentage of prices used by the ICC in its valuation work 


* Hearings, p. 478. 
‘Hearings, >. 477, See also statement in Ajee report, Hearings, p. 629. 
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are not subject to composite-price determination with the API com. 
mittee. He pointed out that many of the prices used by the ICC wer 
based on firm prices established at the mill for pipe and other items! 
For this reason, Mr. Clarke was of the view that the conferences be- 
‘tween the staff of the ICC and the valuation subcommittee of the AP] 
would not result in modification of many of the prices used by the 
ICC. In this connection, he stated :* 


Furthermore, it will be noted from exhibit 2 that 44.51 
percent of the cost of reproduction new for pipeline properties 
consists of pipe and fittings, in which firm prices are used in 
reaching our evaluation figures. 

ICC pipeline yearly construction indexes Sper prices) 
establis eal for property in this category are based on firm 
mill prices plus freight and, therefore, not subject to modi- 
fication. 

The 30.45 percent of the cost of reproduction new is repre- 
sented by pipeline construction or labor, which is a component 

art of construction costs as reported by the Engineering 

ews-Record. ICC pipeline yearly construction indexes 
(guide prices) for the remaining 25.04 percent of the cost 
of reproduction new is based on carrier experience, manu- 
facturers’ prices, Bureau of Labor Statistics, and other re- 
liable sources. 


Mr. Clarke’s statements at the hearings with ane to the ran 
of prices considered in the discussions with the API committee do 
not accord with the information contained in the statement of methods 
which the ICC submitted to the Antitrust Subcommittee, nor with § 
the statements of method contained in both the Atlantic Refining Co. 
‘valuation report, and, the Ajax Pipe Line Corp. valuation report.’ 

It seems clear that a// prices used in the determination of the cost 
of reproduction new are considered in conferences with the valuation 
committee of the API. While it is true that a considerable number 
of these pricesare proposed by ICC staff on the basis of its information 
about firm mill prices and other contract costs, these proposals are 
submitted to representatives of the carriers for their concurrence. 
As a result of the price conferences, the carriers ascertain all of the 
prices the ICC staff roposes to use to determine the cost of reprodue- 
tion new. Indeed, if the situation were otherwise, the current pre 
cedures, in which the reports to the ICC are priced by the carriers in 
their own offices, rather than by the ICC staff, would not be workable. 
Carrier pricing of the ICC reports. was initiated in 1951, and has been 
utilized some of the carriers in the determination.of all of their 
annual valuations since that date.® 

In addition to the estimate of the cost of reproduction new, the 
Engineering Section also determines the cost of reproduction new les 
depreciation, except land and rights, for all units in the pipeline? 


5 Hearings, p. 446. 
|. Hearings, -p. 447. 
. *™Hearings, pp. 477,.593, 629. 
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inventory of facilities. The ICC Bureau of Valuatien employs a 
unique concept to compute depreciation. The depreciated value of 
oil pipeline property is based on its “condition percent.” The “con- 
dition precent” is determined for most property according to the 
unused portion of its estimated physical service life. For example, 
if property has a 20-year service life, it is depreciated at the rate of 5 
percent a year, and if it is 5 years old, it is referred to as 75 percent 
condition. A computation accordingly is made at 75 percent of the 
cost of reproduction new in order to obtain the cost of pidbednetion 
new less depreciation.® 

In 1948, the API engineers-accountants valuation committee agreed 
upon a minimum depreciation condition percent with the ICC staff. 
Pursuant to this agreement no oil pipline property is depreciated 
below a 25 percent condition percent.” 

Another section of the ICC Bureau of Valuation, the Valuation 
Order No. 3 Section, determines original cost to date of the pipeline’s 
property owned or used. Working capital, as an element of value, is 
also determined by this section. The Land Section determines the 
other three elements used to make an oil pipeline valution: present 
value of land, present value of rights, and allowiiines for going con- 
cern.™* 

After these various sections in the Bureau of Accounts, Cost Find- 
ing, and Valuation have concluded their computations, all of the 
elements of value are assembled in the Engineering Section. At that 
time one 8 Pra applies a formula to arrive at the staff’s recom- 
mendation of the pipeline’s valuation. The statement of methods sub- 
mitted to the committee by the ICC in this respect stated : * 


All of these elements are assembled in the Engineering Sec- 
tion, and one employee applies them to a long established 
formula, and arrives at a recommended value that is trans- 
mitted by the Director to Division 2, for consideration. These 
working papers are considered confidential, and are not open 
to inspection to anyone other than the employees who work 
directly with them. [Emphasis supplied. | 


On the basis of this statement, the committee requested the ICC 
to supply the formula used by its staff to arrive at its recommended 
pipeline valuation. The ICC was also requested to explain why this 
formula had not been made public. In a letter dated September 27, 
1957, ICC Chairman Clarke, in response to the committee’s requests, 
stated that the “formula” referred to was, in the opinion of the ICC, 
not a “formula” at all. Rather it was in the nature of a worksheet 
used by the ICC staff for the purpose of weighting the elements of 
value that entered into determination of final valuation. Although 
copies of this worksheet was submitted to the committee, Mr. Clarke 
‘requested that the committee keep the worksheet confidential in order 


* Hearings, pp. 363 and 477. 
* Hearings, pp. 978 and 363. 
Hearings, p. 478. 
“ Hearings, p. 478. 


33261—59——18 


E q 
CC were 4 
r items! 
neces be- 
the API 
by the 
4.51 
ties 
1 in 
irm 
»di- 
ent 
xes 
ost 
nu- 
: 
ittee do 
nethods : 
or with 
ing Co. 
ort.’ 
the cost 


260 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


to avoid needless controversy with the pipeline companies,” In view 
of this request, the committee decided not to include in its record of 
public hearings the worksheet used by the ICC staff in the preparation 
of a recommended pipeline valuation. 

Although the committee has respected Mr. Clarke’s request for con- 
fidentiality, it is clear that for all practical purposes the oil pipeline 
industry 1s cognizant of the contents of this worksheet. Under the 

rocedures which have been developed for the valuation of oil pipe- 

ines by ICC, by the time the ICC staff applies the formula to the vari- 
ous elements of value, the carriers, for all practical purposes, have al- 
ready determined the valuation that the 16C ultimately will promul- 
gate. All of the elements that go into the formula are known and 
their computation has been the subject of industry agreement. The 
only variable is the precise weight that will be given to each of the ele 
ments when the ICC staff makes its recommendation. This variation 
is minor, and, since the weighting is always in the industry’s favor, it 
makes little difference. 

The degree to which the oil pipelines can forecast ICC valuations 
was demonstrated by Service Pipe Line in its submission to the At- 
torney General. In the materials submitted to the Department of 
Justice in 1950 in support of the valuations used in its first amended 
reports for the years 1942 to 1949, inclusive, Service Pipe Line ana- 
lyzed the valuation methods of the ICC and developed a mathemati- 
cal formula to approximate the results that ICC would reach. When 
Service Pipe Line’s formula was applied to the known ICC elements 
of value, it produced “* * * a result within less than nine one-hun- 
dredths of 1 percent of the final valuation found by the Interstate 
Commerce Commission for Service as of December 31, 1947.” ** When 
Service Pipe Line applied its formula to the valuation of other car- 
riers, it obtained comparable results : ** 


13 Mr. Clarke’s letter of September 27, 1957, is as follows: 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., September 27, 1957. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the 
House of Representatives, Washington, D. C. 


Dear CHAIRMAN CELLER: In a recent discussion with members of our staff, rding the 
proposed bearing relative to the consent decree in United States v. Atiantic Refining Com 
pany, et al., Civil Action No. 14060, Mr. Kenneth Harkins requested that we furnish you, 
this week, with a copy of the formula used in arriving at valuations of pipeline companies 
and an explanation of why this formula had not been made public. 

In the process of fixing rates the courts have laid down definite rules for determining 
fair value of pro ; whieh we have followed. In the Minnesota Rate Cases, 230 U. 8. 
352, the court said, “(1) The basis of calculations is the ‘fair value of the property’ used 
for the convenience of the public. Smyth v. Ames, 169 U. 8. 466. * * * 2) The ascer- 
tainment of that value is not controlled by artificial rules. It is not a matter of formulas, 
but there must be a reasonable ju ent having its basis in a proper consideration of all 
434.) (See also Federal Power v. East Ohio Gas Co, 

The so-called formula referred to by Mr. Harkins is, in our opinion, not a formula. It 
is more in the nature of a worksheet merely for the purpose of weighting the elements of 
value that enter into the determination of a final valuation. We are attaching a copy of the 
worksheet which our Bureau of Accounts, Cost Finding, and Valuation uses in making ite 
recommendation to the Commission. 

In order to avoid needless controversy with the pipeline companies we have never made 
this worksheet public, and for this reason we urge you to keep it confidential. 

Sincerely yours, 


“4 Heari p. 298. 
1 Hearings, p. 300. 
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Final value computations compared to ICO final values for owned and used 
properties as of Dec. 31, 1947 


Computed value 
Final value Falco’ over (under) 
Amount | Percent 
Detroit Southern.........-.-.-.-....-..-..... 670, 456 670, 500 (44) (. 
11, 197, 677 11, 198, 000 (323) (. 003 
1 1, 653, 206 1, 653, 000 .012 
5, 021, 146 5, 030, 000 (8, 854 . 176 
} 87, 610 87, 500 110 - 126 
1293 | Texas-New Mexico. .............-..--------.. 22, 341, 827 22, 350, 000 (8, 173) .03 
Wah 10, 170, 233 10, 175, 000 767) . 04 
1205 | Transit. and Storage, .........--.----2----Hs<- 4, 474, 372 4, 480, 000 5, 628 . 126 


1 Computed accord: to formula used in the preceding page by use of data shown in Commission’s 
valuaticn report for carrier, 


The relationship of ICC’s current procedures, whereby the carriers 

rice and extend in ‘their own offices the various elements of value 
or the ICC, to the valuation ultimately determined, is underscored 
in a 1952 letter from Mr. J. L. Burke to Mr. R. E. Nelson, Standard 
Oil Co. (Indiana). On August 12, 1952 Mr. Nelson requested Mr. 
Burke to comment upon the new short form valuation reports, which 
had been approved by the ICC on May 6, 1952. On August 15, 1952, 
Mr. Burke explained the new short form procedures and pointed out 
that under the new arrangement Service Pipe Line would Gein agree- 
ment with all of ICC’s computations. His letter in this regard is as 
follows: 

The shortened form of report. was cesiened primarily to 
save work in the Commission’s Bureau of Valuation, The 
carriers are still required to make the detailed annual report 
of additions and betterments, B, V. 588R report. This report 
previously had been priced and Saeed by Bureau em- 
ployees, using 1947 period prices for cost o 


reproduction 


new. The Bureau is now asking the carriers to do this work am 


in their own offices. This will permit ICC to eliminate some 
work, as they will only be required to check carriers’ prici 
and extensions. Actually, this does not amount to additiona 


work for us, as we have previously priced our annual reports 
in order to make valuation computations for our own use. i 


The new arrangement means we will be in agreement with \ 
all ICC computations. [Emphasis supplied.] 


At the hearings, representatives of the ICC acknowledged that 
valuations recommended by the ICC staff after the application of its 


** Hearings, p. 1230. 
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formula to the various elements of value, were always accepted b 
the Commission. The testimony in this regard was as follows: 


Mr. Harxtns. Has there ever been an instance where the 
recommendation as to value submitted by the staff to the 
Commission has not been accepted by the Commission ? 

Mr. Crarke. I really don’t know, Mr. Harkins. I am ‘not 
a member of the division of the Commission which passes 
upon these matters, but in all probability they have ques- 
tioned the staff about some of their computations or com- 
pilations. 

Mr. Hargins. Mr. Emken—— 

Mr. Emxen. I don’t know of any, Mr. Harkins. 


Notwithstanding the close working relationship that the members 
of API’s engineers-accountants valuation committee have developed 
with the ICC staff, plus the fact that the work of pricing the elements 
of value is performed by the carriers in accordance with agreements 
that reach every phase of the valuation elements, Mr. Clarke, at the 
heari disagreed that for all practical purposes the carriers deter- 
mine the valuation which the ICC ultimately promulgates. His tes- 
timony on this question was as follows: : 


Mr. Clarke, under the procedures of the ICC established 
with the API, would you agree or disagree that for all prac- 
tical purposes the carriers determine the valuation that the 
ICC ultimately 

Mr. Crarxe. I couldn’t disagree more forcefully with any 
statement than I must disagree with that one. 


DIFFERENCES BETWEEN ICO’S RAILROAD VALUATIONS AND PIPELINE 
VALUATIONS 


At the hearings representatives of the ICC emphasized that the 
methods it used to determine valuations for oil pipelines were essen- 
tially the same as the methods it used to determine valuations of rail- 
roads. They pointed out that, ndustry conferences were used to 
avoid protests on both railroad valuations and oil pipeline valu- 
ations. They also stated that in the determination of a valuation 
for railroads the same elements of value were considered. 

While the valuation methods used by the ICC for oil pipelines 
are Similar in these instances to the methods employed in the valu- 
ation of railroads, there are important differences between ICC's 
treatment of the railroads and oil pipelines. These differences em- 
phasize the favored treatment afforded to oil pipelines by the ICC in 
its regulation of their industry. . 

Oil-pipeline valuations are based on a weighted average of all of 
the elements of value, original cost, reproduction cost, and reproduc- 
tion cost less depreciation. For railroads, however, the ICC in its 
rate proceedings employs a valuation that is limited to original cost.” 


same elements of value it considers in the valuation of oil pipelines, 


Hearings, p. 502. 
#8 Hearings, pp. 445, 448. 
2% Hearings, p. 447. 
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when the ICC applies railroad valuations for ratemaking purposes, 
it does so on the basis of original cost. 

In his study the Federal Valuation of the Railroads in the United 
States, Mr. B. H. Moore commented upon the differences between the 
ICC’s treatment of railroads and its treatment of oil pipelines. He 


stated : 7° 


Another anomaly in valuation for ratemaking purposes 
may be illustrated by the Commission’s treatment of the pipe- 
line valuations. Under a consent decree, the current val- 
uation of pipeline property became desirable due to its use 
as a rate base on which pipeline companies were permitted 
to make charges to users of their facilities to yield a specified 
return. In these valuations, an analysis of the findings dis- 
closes that the Commission arrived at its value by weighting 
the cost of reproduction less depreciation and original cost 
less depreciation, to which is added value of lands and work- 
ing capital. For illustration, in the Ajaa Pipe Line val- 
uation, an application of the Commission’s original cost for- 
mula used for railroads would have produced for that prop- 
erty a value approwimately one-half of that actually found. 
It is difficult to understand the attitude of the Comnuission, 
having under its regulations both pipelines and railroads, 
in adopting for one group of utilities one method, and, b 
the same token, turn about and find another method whic 
they deem appropriate to use in valuing railroad property. 
[Emphasis supplied. ] 


In his interrogation at the hearings, ICC Chairman Clarke ac- 
knowledged that, for ratemaking purposes, the ICC treated railroads 
differently from pipelines. In this connection, he testified :™ 


Mr. Harkins. But is it correct that the valuation pro- 
cedures that are used by the ICC with respect to railroads 
result in a valuation that would be approximately one-half 
of the valuation that is found for oil pipelines? 

Mr. Cuiarke. No; I do not believe so. To the best of my 
knowledge, the two are handled identically the same for the 
purpose of arriving at the decision in a valuation report, but 
the use that is later made of the valuation findings differs. 

Mr. Harkins, Is it not true that the Commission uses 
original cost in the basis of its valuation for railroads ? 

r. Crarke. Also reproduction new in its valuation of the 
railroads, but not in its application to rate cases, 

Mr. Harkins. In rate cases you use—— 

Mr. Crarke. Original cost; that is quite true. 

Mr. Harkins. For railroads? 

Mr. Crarke. Yes. 

Mr. Harkins. Now, in pipelines, when you establish their 
valuation, that is on the basis of reproduction cost ? 

Mr. Crarke, Also on original-cost basis. 

Mr. Harkins. When you establish rates for pipelines, what 
rate basis do you use? 


The Federal Valuation of the Railroads in The United States, by B. H. Moore, p. 87. 


* Hearings, p. 448. 
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Mr. Ciarke. We use a composite of the original cost and 
reproduction new. 


Representatives of the ICC acknowledged that the oil-pipeline valu- 
ation base used by the ICC for ratemaking purposes would result in 
higher rates for pipeline services than would be the case if the rail- 
road valuation base were employed.” Mr. Clarke justified | this 
favored treatment for oil pipelines on the ground that their business 
was more hazardous. He stated: ** 


Mr. Harxrns. Is there a difference between the treatment 
by the ICC of railroads for rate cases, between railroads and 
oil pipelines? 

r. Yes; there is. 

Mr. Harkins. Why is that, sir? 

Mr. CrarKe. Well, in the exercise of its judgment, the 
Commission has felt that the original cost basis was most 
appropriate for railroads, but for pipelines it should consider 
repr uction new, as well. 

he Cuarrman. Why! Why would that be? 

Mr. Crarke. Well, for a number of reasons. For one 
thing, primarily it is because of the hazards of the pipeline 
business with a diminishing source of supply and limited 
amount of traffic, which eventually dries up, and the fact that 
it is just a 1-way haul and 1 product. 


Another difference in the treatment railroads receive in ICC’s valu- 
ation program is found in the frequency with which railroad valua- 
tions are made. Contrary to its practice with respect to oil-pipeline 
Lads taghaay. the ICC does not promulgate annual valuations for rail- 

s. At the hearings, Mr, Clarke explained that this distinction 
tc to the limited personnel available in the ICC for valuation 
work.™* 

Another difference in the treatment of railroads as contrasted with 
oil pipelines is found in ICC’s practice to permit the oil pipelines to 
supply personnel for work in the ICC offices on the preparation of 
valuation reports. Railroads do not supply personnel to work in the 
Commission’s office to assist the ICC in the preparation of railroad 
valuations.* 

At the hearings, Mr. Clarke acknowledged that it would be discrim- 
ein under the Interstate Commerce Act for pipelines to be re 
quired to bear the cost in bringing their valuations down to date 
while the Government, at the same time, continued to bear the cost of 
valuations for other carriers’ properties.*° Mr. Clarke also stated § 
that, as a policy matter, he did not believe that a regulated industry 
should bear part of the cost of its own regulation.” | 

With respect to the practice of the ICC, however, to permit per- 
sonnel from the oil pipelines to assist the ICC in its pipeline valua- 
tions by working in the offices of the Commission, Mr. Clarke did 


2 Hearings, p. 483. 
Hearings, -p. 449. 
*% Hearings, p. 450. 
% Hearings, p. 475. 
2° Hearings, p. 461. 
Hearings, p. 462. 
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ind |» § pot believe that the industry was meeting a part of the cost of its own 
regulation. In this connection, he testified as follows: * 
ne valu- Mr. Harxrns. Do you believe that, in using personnel in 
esult in this manner, the industry is meeting part of the cost of its 
he rail- own regulation ? 
ed this Mr. Crarxe. No, sir. 
Mr, Hargrns, Why not? 
The CHatrman. Who pays for these gentlemen whose 
ent = are on that document which we have put in the rec- 
ord | 
Mr. Crarxe. The companies. 
The Cuatrman. The companies? 
Mr. Crarke, Yes. 
the The Cuarrman. And they aid, do they not, these gentle- 
ost men in making these valuations? Do they not aid in mak- 
der ing these valuations ? 
r. CLarke. Yes; they do some of the mechanical work— 
one of the steps. In other words, they are cooperating and 
one nang the Commission in its valuation work, as they are di- 
ine rected to do by the statute. 
ted * * * * *€ 
hat The Cuarmman. As I see it, there is no doubt that the in- 
dustry is meeting parts of the costs of its own regulation by 
following this procedure. 
 valuse Mr. Crarke. I cannot agree with that, Mr. Chairman, be- 
ipeline cause all that they do we could te vee them to do at their 
gin offices before they send anything to Washington. : 


tinction Notwithstanding his explanation, at the hearings Mr. Clarke was 
luation § requested to reexamine this aspect of ICC’s procedures. On the basis 
of its reexamination, the ICC has changed its internal procedures so 
ed with § as to eliminate the use in the Commission’s offices of oil-pipeline per- 
lines to § sonnel to assist in preparation of valuation data, On December 27, 
ition of § 1957, ICC Chairman Clarke advised the committee, as follows: ™ 


k in the Also at this time, we wish to confirm the fact that the Com- 


~ailroad mission’s internal and reporting procedures for oil pipeline 

fa companies have been changed in such manner that we will no 

liscrim- longer require the use in the Commission’s offices of indi- 

‘ re viduals connected with pipeline companies to assist the Com- 

pb mission’s staff in valuation data. 

. stated The committee commends the ICC for its prompt action on this 

ndustry problem. It is clear that this practice has permitted the oil-pipeline 
industry to bear part of the cost. of its own regulation, It was also 

nit. per an instance where the procedures of the ICC resulted in diserimina- 

-valua- @ ‘ry treatment of other carriers it regulates. 


rke did 
ROLE OF API IN ICC PIPELINE VALUATIONS 


_ The American Petroleum Institute is the largest trade association 
m the petroleum industry. It describes itself as the “petroleum in- 


» Hearings, pp. 473 and 475. 
Hearings, p. 1665. See also letter dated November 19, 1957, Hearings, p. 527. 
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dustry forum.” The API is composed of a 140-man board of di- 
rectors and employs about 300 employees.” Its operations are carried 
out by more than 200 committees which deal with all phases of the 
petroleum industry. 

The API was organized and incorporated in the District of Colum- 
bia on March 20, 1919, by James K. Jones, Charles H. Merillat, 
Charles J. Kappler, and Fayette B. Dow. Its incorporators were 
members and subcommittee men of the National Petroleum War 
Service Committee which had functioned during World War I as part 
of the United States Fuel Administration.” 

The objectives of the API, as set forth in its article of incorporation, 
are: * 


(a) To afford a means of cooperation with the Govern- 
ment in all matters of national concern ; and 

(6) To foster foreign and domestic trade in American 
petroleum products; and 

(c) To promote in general the interests of the petroleum 
ind in all its branches; and 

(d) To promote the mutual improvement of its members 
and the study. of the arts and sciences connected with the 
petroleum industry. 


The activities of the API are organized into divisions and depart. 
ments, each with its own staff of assistants and clerical force, that § 
correspond to the various branches of the petroleum industry. The 
divisions are: production, refining, marketing, and transportation. § 
The departments are: American Petroleum Thdustries ommittee, 
Technical Services, Statistics, and Information. The work of the § 
API is accomplished through the activities of its numerous commit- 
tees. The committees are composed of oil company personnel and 
operate within the organization of the institute under the direction 
of a chairman who, in most instances, is also an oil company employee, 
Some of the committees are chaired by employees of the institute.® 

In its division of transportation, the API has organized committees 
to work with every Federal Government agency that deals with trans 
portation matters. The objective of these committees is to cooperate 
with the Government regulatory body so as to secure for the industry in 
its relations with the Government, the maximum amount of industry 
self-regulation. The division of transportation publication entitled 
“Register of Committees” describes the scope of APT committee activi- 
ties with relation to the various Government transportation agencies 
and states: ** 


It is probable that the work in which institute committees 
appear in the role of advisers to the Government is the insti- 
tute’s most important work, but in any event it is certainly the 
most important work of the institute’s division of transporta- 


* Hearings, p. 851. 
% Hearings, p. 838. See also Hearings, WOC’s and Government Advisory Groups, Ant: 
trust Subcommittee, House Judiciary Committee, 84th Cong., ist sess., serial No. 12, pt 


= Hearings, p. 838. 


33 Hearin . 844-853. 
* API Divislon of Transportation, Register of Committees, January 1957, p. B-4. 
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d of di- tion. As a result of such Government-industry cooperation, 

s carried industry standards find wide Government acceptance and pro- 

s of the posed Government regulations and procedures receive careful 
industry study as to their necessity, practicality and effec- 

Colum: tiveness. Committee activities of this character are an ap- 

Merillat, proach to neueiry self-regulation fully anticipated, encour- 

rs were aged and provided for in the Administrative Procedures Act 

im War passed’ by Congress in 1946 and becoming fully effective in 

[ as part 1947. [Emphasis supplied. ] 


; The following chart shows the organization of the committees of the 
oration, § API Division of Transportation in 1957 : 
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‘The API first organized a ebciel committee to deal primarily with 


oil pipeline transportation in November 1932, when it established the 
central committee on pipeline transportation, with 37 members.“ At 
that time there were several committees in existence that had been 
organized by oil pipeline companies, such as the Committee on Pipeline 
Crossings under Railroads, Committee on Pipeline Safety, and Com- 
mittee on Corrosion of Pipelines, that were independent of the API 
and had worked intermittently with the ICC on various pipeline 
problems. These committees were brought under the central commit- 
tee on pipeline transportation in 1932.° In addition, there was a 
Committee on Pipeline Depreciation and ICC Accounting Regulations 
which had been operating since 1920, under the chairmanship of Mr. 
Fayette B. Dow. In October 1933 this committee was merged with 
the API Committee on Pipeline Accounting Regulations, a subcom- 
mittee of the Central Committee on Pipeline Transportation.” 

Soon after the ICC commenced, on July 25, 1934, its oil pipeline 
valuation program, arrangements were made for the API to coordi- 
nate industry cooperation in the valuation work. These arrangements 
were based on ICC’s experience with railroad industry committees and 
its previous experience with oil pipeline industry committees. To 
this end, on September 13, 1934, Mr. E. I. Lewis, then Director of ICC’s 
Bureau of Valuation, suggested that Mr. A. J. Byles, then president 
of the API, take steps to have oil pipeline carriers assist the ICC in 
the penning involved in valuation work. In his letter Mr. Lewis 
stated : 


It is desired that all interested parties be given opportunity 
to express their views. In the valuation of the railroads, the — 
carriers created, an organization and committees to represent 
them generally. The suggestion is therefore made that the 
carriers by pipeline of petroleum and petroleum products 
take similar steps for cooperation with the Interstate Com- 
merce Commission in the planning and carrying forward of 
this work, Either directly or through the American Petro- 
leum Institute such committees and contacts were established 
be the matter of depreciation charges and accounting classi- 

cations. 


_The API had anticipated Mr. Lewis’ request for industry coopera- 
tion. On September 4, 1934, Mr. D. S. Bushnell; Northern Group of 
Pipelines, had advised Mr. C. H. Kountz, then chairman of the APT 
central committee on pipeline transportation, about the forthcoming 
ICC request for industry cooperation, and at that time had recom- 
mended that Mr. Kountz convene the members in order to consider 
the matter. On September 17, 1934, Mr. W. R. Boyd, Jr., then ex- 
ecutive vice president of the API,* referred Mr. Lewis’ request for in- 
dustry cooperation to the Central Committee on Pipeline Transporta- 
tion with the suggestion that Mr. Fayette B. Dow be present at any 
meeting of the central committee in view of the fact that Mr. Dow had 


® Hearings, pp. 838 and 848. 
* Hearings, p. ’ 
* Hearings, pp. 926 and 839. 
Hearings, p. 840. 
Hearings, p. 841. 
“ Hearings, p. 922. 
“ Hearings, p. 840. 
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conferred on this subject with Mr. Lewis. In this connection, Mr, 
‘Boyd stated.“ 


If you call a meeting, as suggested by Bushnell and as I 
assume you will do, I suggest you advise Fayette Dow and 
have him present, as he has been discussing this matter with 


Mr. Lewis. 


Pursuant to Mr. Lewis’ request, Mr. Kountz, on September 19, called 
a meeting of the central committee on papeline transportation to be 
held on September 28, 1934, in the s New York offices.“ The 
officials of the central committee on pipeline pie crate were par- 
ticularly anxious that representatives from the ICC did not attend 
this meeting. There were at least 10 communications on September 1? 
and 20 between the secretary and the chairman of the central com- 
mittee and various other API officials relative to the “inadvisability 
of having any representative from the ICC present at the meeting in 
New York on September 28.” ** In this regard Mr, Dow, for example, 
was told by telegram : “ 


Wrote you yesterday regarding meeting in New York Sep- 
tember 28 central committee on vary transportation re- 
garding valuation of pipelines. ease do not discuss this 
with TCC as officers do not desire representation from them 
at New York meeting. 


The September 28, 1934, meeting in New York was attended by 30 
representatives of the oil pipelines, B. Dow, counsel 
for the API; H. T. Klein, the Texas Co.; D. S. Bushnell, Northern 
Group of Pipelines; and J. L. Shoemaker, Stanolind Pipe Line Co.“ 
At this meeting, Fayette B. Dow “* * * outlined the develo ments 
in Washington which led to the drafting of the letter on Septem- 
ber 13, 1934, by the Director of the Bureau of Valuation.” * 

The members unanimously approved a motion to authorize the chair- 
man of the central committee on pipeline transportation to appoint 
an industry committee on pipeline valuations to confer with the Direc- 
tor of the ICC Bureau of Valuation.’ Although there was general 
discussion about limitations to be placed on the authority of this com- 
mittee, in the end no action was taken to place any restriction on its 
activities.** 

A considerable part of the discussion at the September 28, 1934, 
meeting concerned the legality of Mr. Lewis’ request for industry co- 
operation. The committee members tentatively concluded that. pro- 
visions of section 19 (a) of the Interstate Commerce Act were broad 
enough to authorize industry action pursuant to Mr. Lewis’ request.® 

After the meeting, Mr. Kountz appointed the following committee, 


sometimes referred to as the steering committee, to work on valua- 
tions with the ICC: 


“ Hearings, p. 922. 
# Hearings, p. 858. 
Hearings, p. 923. 
“ Hearings, p. 924. 
Hearings, p. 857. 
* Hearings, p. 858. 
*® Hearings, p. 859. 
# Hearings, pp. 859 and 925. 
& Hearings, pp. 841 and 860. 
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H. T. Klein, chairman, the Texas Co. 

Fayette B. Dow, secretary, American Petroleum Institute. 

James J. ve, Continental Oil Co. 

D. S. Bushnell, Northern Group of Pipelines. 

Clark H. Kountz, ex officio, chairman, American Petroleum 
Institute, central committee on pipeline transportation. 

The steering committee held a series of conferences with the staff 
of the ICC which caused it to decide that it would be advisable to 
appoint a larger committee composed of industry technicians to ca: 
onthe In these conferences, the ICC staff had 
detailed information about the operations of each of the oil pipelines, 
and had made requests for documentary materials which the steer- 
ing committee considered to be unreasonable. In view of these prob- 
lems, the Seering conpeities requested the ICC to delay further con- 
ferences until r the API discussed the matter at a general meet- 
ing. Pursuant to these arrangements, on November 15, 1934, at a 
meeting in Dallas, Tex., the steering committee organized the engi- 
neers-accountants valuation subcommittee, com of 19 members. 
These members were: ™ 


_— McLaughlin, chairman, Texas Pipe Line Co., Houston, 

ex. 

¥. B. Dow, secretary, American Petroleum Institute, Wash- 
ington, D. C. 


ENGINEERS 


Charles Bunje, Jr., Illinois Pipe Line Co., Findlay, Ohio. 

George J. Hanks, Tidewater Pipe Co., Ltd., New York, N. Y. 

E. C. Kincade, Gulf Pipe Line = Houston, Tex. 

O. Q. Lomax, Humble Pipe Line Co., Houston, Tex. 

J. H. Peper, Northern ta Pipelines, New York, N. Y. 

B. P. Sibole, Stanolind Pipe Line Co., Tulsa, Okla. 

R. F. Smith, Shell Pipe Line Co., St. Louis, Mo. 

C. R. Weidner, Sinclair Prairie Pipe Line Co., Independ- 
ence, Kans. 


J. H. Wood, Atlantic Pipe Line Co., Dallas, Tex. 
ACCOUNTANTS 


H. Cleaver, Northern Group of Pipelines, New York, 


N.Y. 
A. Gidney, Gulf Pipe Line Co., Pittsburgh, Pa. 
H. Gompf, Illinois Pipe Line Co., Findlay, Ohio. 


C 
H 


K. L, Laughman, Sinclair Prairie Pipe Line Co., Independ- 
Kans. 
L. S. Sinclair. Magnolia Pipe Line Co., Dallas, Tex. 


C, 
E 


Leroux, Oklahoma Pipe Line Co., Tulsa, Okla. 


J. Shoemaker, anolind Pipe Line Co., Tulsa, Okla. 
N. V. Truly, Humble Pipe Line Co., Houston, Tex. 


Hearings, p. 925. 
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The duties of this working subcommittee were set forth in the minutes 
of the November 15, 1934, meeting, as follows :™ 


The steering committee will welcome any suggestions for 
further appointment to this ial subcommittee. Colonel 
Klein stated that Mr. Dow will again confer with the Com- 
mission and arrange for a short meeting with the steerin, 
committee, when a meeting will be arranged for this speci 
subcommittee of engineers and accountants to sit down with 
representatives of the valuation section and thresh out the 
various points at issue, including rights-of-way, maps, and 
questionnaires generally. 

In accordance with this program, the engineers-accountants valua- 
tion subcommittee engaged in extensive conferences with representa- 
tives of the ICC staff from the first meeting on December 10, 1934," to 
the publication of the first valuation on ber 8, 1937. There- 
after, and until World War II, meetings were less frequent, but reg- 
ular. The ICC prepared minutes for 2 meetings in 1935 © and for 16 
meetings in 1936.4 The minutes show that 1 meeting was held in 
1937, 4 in 1938, and 1 in 1940. 

At these conferences, members of the API engineers-accountants 
valuation subcommittee and the staff of the ICC agreed upon all im- 
portant issues involved in the ICC pipeline-valuation pro 5 

ents were made with the ICC staff with respect to the physi 
ife of pipeline facilities, depreciation, and the guide prices to be 
applied the valuation of units in the pipeline’s inventory of physical 
facilities.” 

In addition, in estimates of the cost of reproduction, an agreement 


was made to add a definite reentage for yarns expenses. This 


agreement is described by the ICC in the 


follows: 


Engineering is stated as a percentage upon the property ac- 
counts, penimm 1 of land and rights-of-way. The Bureau 
engineers, working with the committee of the American Petro- 
leum Institute, have made a study of this subject, and have 
come to an agreement as to the percentage to be applied to 

roperty accounts other than land and rights-of-way. The 
Som agreed upon is 1 percent to be used as a guide. 


Another agreement provided for the addition of a percentage for 
items of general expenditure, such as organization expense, general 
officers and clerks, law, stationery and printing, and taxes, which 
were classified together as a single item. The ic in the Adlantic 
report defined this agreement as follows:® ~ 


antic valuation report as 


Hearings, p. 925. 

Hearings, pp. 679 and 680. . 

- panne BP, Bee, 697, 700, 701, 703, 705, 720, 721; 725, 727, 728, 729, 734, and 739. 

Hearings, pp. 745, 746, and 748. . 

® Hearings, p. 749. 

5% At the committee’s srqnest, Mr. Moss, director, API division of transportation, ream 
a list of instances where the API committee members either could not agree among 
selves or could not agree with the API staff. Hearings, p. 912. 

® Hearings, pp. 585, 590, and 593. 

® Hearings, p. 594. 

@ Hearings, p. 595; see also Hearings, p. 490. 
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To determine the amount of the percentage to be applied 
for general expenditures, resort was had to the same method 
by which 1 ar. was ascertained, and, as a result, our 
engineers and the working committee of the American Petro- 
leum Institute came to the conclusion that, as a guide, a figure 
of 1.5 percent was proper. 


An agreement was also reached with reference to the cost of obtain- 
ing money to finance pipeline construction, for use in the estimate of 


cost of A ehenpe ae new. This agreement was explained by the ICC 
in the Atlantic valuation report as follows: @ 


Cost of obtaining money.—The cost of obtaining the money 
with which to finance the construction of a pipeline has been 
frequently, and perhaps usually, treated as an overhead. 
After mature consideration, it has been thought best in re- 
porting cost of reproduction new to show nothing on this 
account, as such, but to include any necessary charge of that 
character in the interest rate. 

Six percent is the legal rate of interest in a large section 
of this country where no other rate is specified, and our engi- 
neers and the working committee have come to an agreement 
as to the use of 6 percent as a guide. 


There was another agreement for the allocation of interest charges 
during construction. this connection the ICC stated : * 


Interest has been computed at the rate of 6 percent for one- 
half the construction period plus 3 months, except that in 
those cases where the construction period assigned was 6 
months or less we have computed interest for the full period. 
A minimum construction period of 2 months has been. 
adopted, 


In the new ICC oye valuation program undertaken after 
World War II, in which pipeline valuations were determined as of 
December 31, 1947, these oe agreements with the API engineers- 
accountants valuation subcommittee, relative to engineering maniacs, 
general expenditures, cost of obtaining money, and interest. during 
construction, were continued.** A new agreement, however, had been 
made by the carriers and the staff of the LCC with respect to pipeline 
depreciation. 

n October 6, 1943, Mr. Rosebrugh, then chairman of the engineers- 
accountants valuation subcommittee, advised eight of his committee 
members that the current depreciation agreement with the! ICC was 
operating adversely to some of the older carriers, He sug d that 
at the next. meeting with the ICC staff an attempt should be made te 

ut a limit on pipeline depreciation for ICC valuation purposes. Mr. 
brugh, in his letter, stated ; * 


Another point I think should be brought up at our con- 
ference is the arrival at some agreement, if possible, with the 


© Hearings, p. 595. 
® Hearings, pp. 595 and 596. 
“Hearings, pp. 630 and 631. 
® Hearings, p. 977. 
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ICC engineers as to just what point the continued deprecia- 
tion of value of an operating property should cease. In 
other words, what should be the minimum condition percent ? 
Several of the older carriers already have large sections of 
their operuting property carried to a condition percent con- 
siderably below 20, which seems unjustifiably . [Em- 
phasis supplied.] 


Accordingly, at subsequent conferences with the staff of the IGG, 
an agreement was made to limit condition percent value to 25 percent 
on properties in service. In his October 12, 1945, report to the cen 
trai committee on pipeline transportation on the activities of the 
API engineers accountants valuation committee during the period 
1943 to 1945, Mr. Rosebrugh pointed out that this agreement was of 

rtinent value to the carriers subject to the oi pipeline consent 

ecree : 

These minutes, also reflected an agreement with the ICC 
valuation engineers to limit condition percent value to 25 
percent on properties in service, whose age exceeded the 
adopted service life, all of which was of pertinent interest 
and value to those carriers obliged to submit yearly estimates 
of their plant valuation under the Elkins Act decree. [Em- 
phasis supplied. | 


Although meetings with the staff of the ICC lessened in frequency 
during World War II, a sufficient number of meetings were held to 
make agreements for you guide prices for the carriers’ use. In 
fact, the staff of the ICC and the members of the API engineers 
accountants valuation committee have a upon guide prices for 
every year in the entire period of ICC pipeline valuation work, 1934 
to the present. 
An example of the continuity and informality that characterizes 
the cooperation of the API engineers-accountants valuation subcom- 
mittee with the ICC staff is found in the carriers’ efforts to secur 
an agreement an salvage values of ee Semen A pipe, as related 
to depreciation rates for valuation and accounting — On 
July 28, 1955, Mr. J. L. Shoemaker, then chairman of the Engineers 
Accountants Valuation Subcommittee, addressed a letter to the mem: 
bers in which he transmitted a copy of a report on the reusability of 
large-diameter line pipe. This report had been prepared by the 
Battelle Memorial Institute, of Columbus, Ohio, and was the result 
of a research poo that had been financed by 14 pipeline com- 
panies. The Battelle report “* * * raised grave doubts as to the 
reusability of line pipe, particularly pipe of large diameter.” ® In his 
letter, Mr. Shoemaker advised the engineers-accountants valuation 
subcommittee : 
Unless substantial objections are received, I plan to ap- 
point a small subcommittee to present a complete report to 
the ICC Bureau of Accounts, Finding, and Valuation. 


* Hearings, p. 978. 
© Hearings, p. 977. 
® Hearings, pp. 787 and 1222. 
© Hearings, p. 997. 
™ Hearings, p. 994. 


HEE 
ay 
= 
“a 
A 
ad 
ane 
by 4 


ent? 
s of 
con- 
Em- 


the ICG, 
percent 
the cen- 
s of the 
period 
it was of 
consent 


ICC 
25 

the 
erest 
rates 
Em- 


requency 
= held to 
In 
ngineers- 


rices for 
ork, 1934 


‘acterizes 


CONSENT DECREE. PROGRAM—DEPARTMENT OF JUSTICE 275 


The subcommittee will informally discuss this problem with 
the Bureau’s staff, but will not be authorized to make any 
industrywide agreement regarding salvage values without 
further consultation with the full committee. 


Accordingly, Mr. Shoemaker appointed a small working committee, 
which, on September 14, 1955, informally presented the Battelle 
survey to ©. W. Emken, Director, ICC Bureau of Accounts, Cost 
Finding, and Valuation, and his associates, Mr. R. W. Shields and 
Mr. B. Moffett.” During this conference, the carriers pointed out 
that the submission of the Battelle survey did not constitute an in- 
dustry recommendation of its contents. Although a new agreement 
was not made for the industry, and both parties agreed that service 
lives and salvage values should continue to be a matter for individual 
negotiations, the effect of the conferenec was to reduce the salvage 
value of large-diameter pipe in ICC accounting practices. 

On September 16, 1955, Mr. Shoemaker advised the members of 
the engineers-accountants valuation committee of the committee’s 
action, and stated : 


This committee made the presentation informally on Sep- 
tember 14. In doing so, the spokesman for the committee 
emphasized the report was being given to the Bureau for 
their information, and that its presentation does not con- 
stitute an industry recommendation on salvage values for 
line pipe. The spokesman said, however, that the effect of 
the report was to raise grave doubt as to the reusability, 
or the probability of any substantial salvage value, of large- 
diameter pipe. 

The committee and representatives of the Bureau agreed 
that service lives and salvage values should continue to be a 
matter for negotiation between the individual carriers and 
the Bureau. 


In this report to his committee, Mr. Shoemaker advised that, in the 
pipeline’s individual negotiations with the ICC staff, the carriers 
should proceed with the knowledge that any benefits from the Bat- 
telle survey would be available. Mr. Shoemaker’s September 16, 1955, 
report in this regard stated : ** 


Accordingly, the committee that presented the Battelle 
report to the Birest recommends that any carrier now plan- 
ning to confer with the Commission in regard to an amend- 
ment of salvage values for depreciation accounting purposes 
should proceed to do so with the knowledge that any benefits 
resulting from the Battelle survey will be available to them. 
[Emphasis supplied. } 


On September 20, 1955, Mr. Shoemaker prepared a memorandum to 
Mr. R. J. Andress, Service Pipe Line Co., to explain how the API 
committee’s informal meeting with the IOC staff on the Battelle sur- 
vey would be useful to Service Pipe Line. In his memorandum Mr. 
Shoemaker stated that the conference with the ICC was kept infor- 


" Hearings, p. 835. 
™ Hearings, p. 834. 
Hearings, p. 835. 
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mal so as to permit each carrier to negotiate individually. In this 
connection he stated : ™ 
The conference with the Bureau was kept very informal 

as we had decided to avoid any auatiy wise agreements on 
salvage so as to permit each carrier to — individually. 
It seemed to be well understood by the Bureau representa- 
tive that service lives and salvage values are subject to sepa- 
rate computations and that they do not necessarily need to 
be — in arriving at the appropriate rate of deprecia- 
tion. This separation was one of the results we had hoped to 
accomplish when we urged the industry to undertake the 
Battelle survey. At that time, the experience of the individ- 
ual companies who had sought a reduction in the prescribed 
20 percent salvage value was an attitude on the part of the 
Bureau that if salvage value came down service life should be 
extended, so as to result in the same effective depreciation 
rate. [Emphasis supplied. ] 


Mr. Shoemaker recommended that Service Pipe Line should submit, 
as soon as it could be prepared, an application for an amended depre- 
ciation rate order. He stated: 


The Bureau staff seemed to appears that the Battelle 
report raised grave doubt as to the probability of any sub- 
stantial salvage value of large diameter pipe, and indicated 
that they would give consideration to reduced salvage values 
pes an application for new or amended depreciation rate 
orders. 


On September 29, 1955, Mr. J. L. Burke, president of Service Pipe 
Line, advised Mr. J. E. Swearingen, Standard Oil Co. of Indiana, 
that Service Pipe Line was applying to the ICC for a change in its 
depreciation rates, and explained the benefits such changes would 
confer. In this connection, he stated : *° 


If the ICC approves the depreciation rates for which we 
are applying, the effect on Service Pipe Line Co. will be an 
annual increase in book depreciation of around $700,000. 
About $500,000 of this will result from increased depreciation 
on large-diameter pipe, because of a reduction from 35- to 
30-year average life and reduction from 20 to 10 percent in 
salvage value. A reduction in salvage value as to large- 
diameter pipe was the purpose for which the Battelle Insti- 
tute study was undertaken. The balance of about $200,000 
will result from reducing the salvage value of small-diameter 

pipe from 20 to 5 percent. This was a desirable but unew- 
ected development during the negotiations with the ICC. 
supplied. ] 

Mr. Burke, in his letter, commended Mr. Shoemaker’s efforts to 
organize the industry to secure this agreement with the ICC. He 
also pointed out Service Pipe Line’s share of the cost of the Battelle 
survey. His letter in this regard was as follows: ™ 


™ Hearings, p. 835. 
® Hearings, p. 836. 
Hearings, p. 836. 
™ Hearings, p. 836a. 
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If the new depreciation rates are approved by the ICC, 
they will be the culmination of almost 2 years of excellent 
work by Mr. Shoemaker, both in organizing the industry for 
the effort and in handling the actual negotiations with the 
ICC. The Battelle Institute study was underwritten by 14 
companies at a total cost of $10,000. Service Pipe Line Co.’s 
share was $1,479.72. 


At the annual meeting of the American Petroleum Institute in San 
Francisco on November 15, 1955, all pipelines were advised that the 
benefits resulting from the Battelle survey would be available in any 
individual negotiations with the ICC. The minutes of the November 
15 meeting in this regard were as follows : ® 


Salvage values of line pipe with relationship to depreciation 
rates for valuation and accounting purposes has been under 
discussion for several years. In 1954, 14 companies commis- 
sioned the Battelle Memorial Institute, of Columbus, Ohio, 
to study and report on this problem. That report raised 
grave doubts as to the reusability of line pipe, perceeary 
pipe of large diameter. A small group informally presented 
the report to the ICC Bureau of Accounts, Cost Finding, and 
Valuation on September 14. The committee and representa- 
tives of the Bureau agreed that service lives and salvage val- 
ues should continue to be a matter for negotiation between 
the individual carriers and the Bureau. Any carrier now 
planning to confer with the Commission with regard to an 
amendment of salvage values for depreciation accounting 
oo should know that any benefit resulting from the 

attelle survey will be available to them. 


At the hearings, epeeencaniwe of the ICC were interrogated about 
the agreements that had been made by the staff of the ICC with the 
members of the engineers-accounts valuation committee. ICC 
Chairman Clarke at that time contended that no agreements had been 
made with the API committee by either the ICC Commissioners or 
the ICC staff."? When the language contained in the ICC’s guide 
price publications was pointed out, Mr. Clarke stated that it was 
merely “* * * an unfortunate use of words.” These guide price- 
lists, published by the ICC, customarily state on their covers that the 
parties had agreed to the prices and indexes included therein. For 
example, the guide pricelist that resulted from the April 9, 1957, 
speeareg- between the ICC staff and the API committee stated on 
its cover 


ANNUAL GUIDE PRICES AND INDEXES FOR 1956—CONSTRUCTION 
INDEXES, 1947-56 


apres to in conferences April 9, 1957, by representatives 
of the Engineering Section, Bureau of Accounts, Cost Find- 
ing, and Valuation, and the engineers-accountants valuation 
committee, American Petroleum Institute. 


™ Hearings, pp. 997 and 


® Hearings, p. 787. See also Hearings, p. 1222. 
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The guide prices and construction indexes which are in- 
cluded in this volume have not been examined nor passed 
upon by the Interstate Commerce Commission. [Emphasis 
supplied. ] 

Mr. Clarke contended at the hearings that, notwithstanding the 
conferences with the API committee, the staff of the ICC independ- 
ently adopted the price indexes it used in pipeline valuations. In 
any event, he pointed out, the Commissioners reserved the right to 
deviate from any commitments that were made by the staff. During 
the heari representatives of the carriers also referred to the fact 
that they did not consider the agreements made with the staff of the 
ICC binding upon individual carriers. 

Notwithstanding the fact that both parties reserve the right to 
deviate from the price indexes previously agreed upon in the confer- 
ences, in practice the agreed prices are followed. Representatives of 
the ICC at the hearings testified that the price indexes were never 
changed unless there was an error found in calculation after release, 
Their testimony in this regard was as follows: * 


Mr. Harxrys, In point of fact, is it not true that the pe- 
riod indexes and the things that are contained in those agree- 
ments, that I showed you, or the documents that I under- 
stand to be agreements, they have been applied by the staff 
of the ICC and they have been applied by the carriers in 
submitting their reports to the ICC; is that not correct? 

Mr, CiarKke. Yes; that is correct. 

- Mr. Harkins, Has there ever been an instance where the 
ICC rejected those items that were agreed to, on any account 
of any pipeline? 

Mr. Emxen. You understand, Mr. Harkins, that this engi- 
neering accountants committee comes in here and we are 

etting their advice and we finally arrive at these prices. 
ow they are our prices. 

Mr. Harsrns. I understand that. 

Mr. Emxen. So, that is the end of it, unless there is an 
error discovered. 

The Cuamman. The question is, has there been any oc- 
easion where you have negated what they have recom- 
mended? Have you any memory of any cases? 


* * kK * * 
The Cuamman, Will you read the question, please? 
{ Question read. ] 


The Cuarrman. That is after the agreement ? 
Mr. EMKEN. Not tomy knowledge, 


After the hearings, ICC Chairman Clarke submitted a statement 
with reference to instances when changes had been made in the price 
indexes after agreement had been reached with the API committee. 
In his supplemental statement, he pointed out that the indexes were 
never changed unless an arithmetica! or clerical error had been found. 
Mr. Clarke also stated that, occasionally, revisions had been made with 


*i Hearings, p. 845. See also minutes of December 3—7, 1935, meeting of Depreciation, 
Depletion, and Price Committee with ICC, Hearings, p..928. 
Hearings, pp. 488 and 489. “ ‘ 
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respect to an individual carrier’s prices. His statement in this re- 
gards was as follows: * 


In answer to the question raised by Mr. Harkins with re- 
spect to whether there were ever any changes in the period 
indexes once they have been established by the Engineering 
Branch, Mr. Emken correctly stated that such price indexes 
were never changed unless an error was found in the calcu- 
lation after release. 

In an attempt to elaborate on the answer to this em 
or on the app ication of valuation techniques, Mr. Howser 
stated that there have been some instances in which base 
prices have been modified, either upward or downward, to 
give effect to extraordinary construction conditions. Such 
deviations apply only to the individual pipeline carrier’s base 
prices, and not to the period indexes which are determined 
with the aid of the engineers-accountants committee. [Em- 
phasis supplied. } 

There are instances where individual companies are able to justify 
use of base prices that differ from those agreed upon in conference 
with the API committee. In those cases, however, the staff of the 
ICC makes another agreement with the representatives of the par- 
ticular company. An example is found in the agreement that Gulf 
Refining Co. made on March 6, 1950, with the staff of the ICC with 
rat to the price per lineal foot for pipe crossing the Mississippi 

iver.®* 

These instances where new agreements with individual carriers are 
substituted for API committee agreed prices, merely underscore the 
bargaining by which the ICC determines prices for valuation pur- 
poses. In order to avoid protests from the industry to tentative of- 
ficial valuations, the procedure the ICC has permitted the API engi- 
neers-accountants valuation committee to develop has resulted in a 
situation where bargaining with the industry determines ICC guide 
prices for valuation purposes. 

At the hearings, ICC Chairman Clarke was interrogated about the 
procedures used by the ICC staff to develop guide prices and price 
indexes. He contended that this process involved no element of bar- 
gaining.’ In this connection, Mr. Clarke testified : 


The CuatrmMan. But in those arguments there is no testi- 
mony taken. 

Mr. Ciarxe. Not in a formal sense; no, Mr. Chairman. 

The Cuatrman. So that nobody is brought in as an expert 
to put on valuations of this, that, and the other thing. Wh 
isn’t the question proper that was put to you, and why isn’t 
it really bargaining, in a certain sense? You have two sides. 
One says it should be higher; one says it should be lower; 
and there is no evidence given except self-serving declara- 
tions on the part of the pipeline-company representatives, 
or the institute, that it should be different, and it is accepted. 
Why is that not bargaining ? 


® Hearings, p. 530. 

“ Hearings, p. ‘509. See also cases Hearings, pp. 581-540. 
® Hearings, p. 493. 

* Hearings, pp. 496 and 497. 
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_ Mr. Crarxe. It doesn’t strike me as in any way resembling 
bargaining, Mr. Chairman. Our staff arrives at a tentative 

rice index, which they circulate. Then they invite the af- 

ected parties to send their experts in to comment on the rea- 
sonableness of the proposed price index. Now, they offer 
additional facts to show that the proposed index is too high 
or too low. Our staff considers those arguments. They 
accept some of the evidence, reject some of the evidence, and 
then exercise their judgment. 

The Cramman. Yes. But that evidence, as submitted, is 
purely one sided. No opportunity given to combat that 
evidence. It is not like a trial in court. It has got to be in 
the ordinary, practical, realistic sense, from the realistic 
standpoint, a matter of give and take. 


In the light of the entire record, and particularly in view of the 
sequence of negotiations that is reflected in the minutes of the con- 
ferences between the members of the API Engineers-Accountants Val- 
uation Committee and the staff of the ICC, it is clear that the guide 

rices agreed upon in these conferences are determined by a process 
in which the ICC staff bargains with the industry. The committee 
concurs in the following statement of Chairman Celler at the hear- 
ings : 


The Cuarrman. I am speaking about the result of a little 
human experience I have had over my lifetime, and I would 
be naive to think that people who are anxious to get something 
done in a hundred cases out of a hundred cases are going to 
just hew to the line of absolute honesty. It doesn’t work out 
that way. I am not so naive to think it does. I don’t say 
any pipeline company or all pipeline companies are dis- 
honest. I don’t say that at all; but I think that I have to 
name this as I see it. This is bargaining, pure and simple. 
It can’t be otherwise. 


In connection with its “cooperation” with the staff of the ICC in 
order to reach price agreements, the API Engineers-Accountants Val- 
uation Subcommittee also has supplied industry personnel to work in 
the Commission’s offices. This type of assistance was rendered by the 
oil pipeline companies in order to secure, for industry purposes, bene- 
fits from ICC valuation work. Industry personnel customarily have 
been furnished for work in the ICC at a time when the ICC had sub- 
ordinated pipeline valuation work to its other responsibilities and 
programs. 

Oil pipeline personnel went to work at the ICC during periods 
when the ICC did not consider pipeline valuations essential to its 
own responsibilities and programs. If the ICC found it necessary 
to divert to other duties manpower from its Bureau of Valuation, or, 
if it was required to reduce personnel in the Bureau of Valuation 
because of insufficient appropriations, the industry made personnel 
available. 

On October 6, 1943, for example, Mr. Rosebrugh, then chairman of 
the Engineers-Accountants Valuation Subcommittee, advised that he 


® Hearings, p. 498. 
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had found it necessary, due to the shortage of ICC personnel, to 
assign men from the oil pipelines to help prepare guide prices for the 
eee 1940, 1941, and 1942. His letter to his committee in this regard 
stated : 

In the compilation of the above data, help was requested of 
the carriers by the ICC, due to a shortage of personnel, and 
the following men were assigned by their companies to help 
in this work: Messrs. G. L. Shanks, Shell Pipe Line Corp. ; 
G. F. Russell, Standolind Pipe Line Co.; L. E. Davis, Sin- 
clair Refining Co.; Albert Raws, Altantic Pipe Line Co.; 
J.S. Hale, Gulf Refining Co. 


Similarly, in his 1945 report to the central committee on pipeline 
transportation about the activities of the engineers-accountants valu- 
ation committee during 1943 and 1944, Mr. Rosebrugh described the 
amount of work the carriers had performed in the ICC offices in 
connection with compilation of ICC period prices. In his report he 
stated : 


In answer to an inquiry regarding the ICC Bureau of Valua- 
tion engineers’ progress in bringing valuations down to date 
Mr. Louis Hood, head valuation engineer, advised me, as 0 
June 7, 1944, as per table of valuations attached. With this 
was a statement that A itr tp 3 months were required 
for 4 men to bring each major company’s valuation ato 
to 1942, and a suggestion made that this work could be mate- 
rially expedited if each company under consideration at the 
time furnish 1 or 2 good men to assist the Bureau’s engineers; 
that so much of the Bureau’s personnel was taken over by 
warwork, the pipeline work had lagged. Mr. Hood later 
advised that further reductions in Bureau of Valuation 
omg mic were to be made effective August 1, 1944, and that 

enceforth only work of collating cost data and agreeing on 
yearly guide prices could be carried on with assistance fur- 
nished by the carriers, until such time as the increase of 
appropriations might enable the Bureau of Valuation to re- 
plenish its personnel. 

The carriers were, therefore, canvassed for help and 4 
men were obtained to help in collating cost data for 1943, as 
follows: 

Mr. Alfred Hamm, Jr., Atlantic Pipe Line Co. 

Mr. J. M. Hutt, Humble Pipe Line Co. 

Mr. H. L. Medig, Gulf Refining Co. 

Mr. J. P. Collins, Texas Pipe Line Co. [Emphasis sup- 
plied. ] 

After the API engineers-accountants valuation subcommittee had 
arranged for the Ice to undertake the new program in which valua- 
tions as of December 31, 1947, were determined, the carriers found it 
necessary to supply personnel for work at the ICC in order to carry 
the program to completion. At the committee’s request, the ICC pre- 
pared a list of oi] pipeline personnel who worked at the ICC to estab- 


® Hearings, p. 977. 
® Hearings, p. 978. See also Hearings, p. 981. 
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lish valuations as of December 31, 1947. According to this list, 36 
oil companies supplied 99 employees to assist the ICC for this purpose™ 
The amount of personnel time contributed to the ICC by the pipe- 
line companies to make annual valuations subsequent to the 1947 
valuation, was substantial. Mr. J. L. Shoemaker, as the then chair- 
man of the Engineers-Accountants Valuation Subcommittee, coordi- 
nated industry participation in this effort. He advised various 
members of his subcommittee that a representative from each com- 
pany would be required to work from 2 to 5 weeks in the Bureau 
ces 


On October 30, 1950, for example, in a letter to the Gulf Refining 
Co., Mr. Shoemaker explained that Magnolia and Service Pipe Line 
had been used to test how much time the companies would have to con- 
tribute. On the basis of the experience with these companies, Mr. 
Douglass, Director of the ICC Bureau of Valuation, had suggested 
the order in which the industry should send representatives from other 
companies, and estimated the amount of time that each would be re- 
quired to work at the ICC. In this connection, Mr. Shoemaker 
stated 


With this work as a basis, Mr. Douglass has suggested that 
any two of the following companies send a representative to 
Washington about November 13: 


Estimated time 


Carrier: required (weeks) 
Cities Service Pipe Line (Empire) 2 
Pan American Pipe Line 2 
Gulf Refining Co ie 5 


Further indication of the extent of the industry’s contribution to 
the ICC through the furnishing of personnel for valuation work is 
contained in the November 10, 1953 report of the Engineers-Account- 
ants Valuation Subcommittee to the Central Committee on Pipeline 
Transportation. According to that report, from March through June 
1953, 20 oil-pipeline companies had furnished employees to assist in 
bringing tentative valuations down to date for the years 1948-51, 
Mr. Shoemaker’s report in this connection states : * 


The workload in the Bureau’s Accounting Section in bring- 
ing tentative valuations down to date for the years 1948-51 
required assistance from the carriers, and 20 companies fur- 
nished an experienced engineer or accountant from March 
through June. The Director advises that the Bureau is now 
on a current basis, and a number of 1952 tentative valuations 
should be completed before the end of the year. 


It is evident that personnel from the oil pipelines assisted the Bureau 
of Valuation in the development of the basic material needed to estab- 
lish oil-pipeline valuations. In so doing, it is clear that the indust 
was meeting a substantial part of the cost of its own regulation. It 


© Hearings, p. 470. 

* Hearings, p. 471. At the hearings, representatives of the ICC were unable to estimate 
the amount of time contributed to the ICC by the pipelines in this program, nor could they 
designate which of the individuals listed actually worked in the I offices or merely 
conferred with the staff of the ICC about valuation problems. 

® Hearings, p. 815. See also November 14, 1950, annual report to the central committee 
on Bron transportation, Hearings, p. 817. 
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is also beyond dispute that the ICC used the API engineers-account- 
ants valuation subcommittee to coordinate the industry’s activities in 
this effort. 

At the hearings, representatives of the ICC claimed that oil-pipeline 

rsonnel worked only on their own valuations when in the offices of 
the ICC.* In the test program in which Service and Magnolia Pi 
Lines served as a guide, however, the API committee distributed the 
worksheets prepared by those companies for the benefit of the rest of 
the industry. In a letter from Mr. Shoemaker to the Pure Transporta- 
tion Co. on December 26, 1950, for example, Mr. Shoemaker stated : © 


It was agreed that Messrs. Hansbury, Allen, and Beard 
would determine the various elements to be collected, and the 
date of October 9, 1950, was set for commencing this work, at 
which time the Magnolia and Service companies would each 
furnish a representative to prosecute this work, under the 
supervision of the Bureau. Jt is planned to make duplicate 
copies of the worksheets so that each carrier may have a copy. 
It is also proposed that carriers will furnish a man to assist in 
this work for his company, and, as each newcomer becomes fa- 
miliar with the details, he will release one of the previous 
representatives who has been doing this work. 

elative to this program, Mr. Douglass has suggested that 
your company have a man available on January 29, 1951, to 
start this work. He estimates the time required will be 15 
man-days. This assignment will include the Detroit South- 
ern Pipe Line Co. and the Pure Oil Pipe Line Co. [Em- 
phasis supplied. ] 


RELATIONSHIP OF API COMMITTEE ACTIVITIES TO OIL PIPELINE CONSENT 
DECREE 


The activities of the API played a prominent role in the 1940 oil- 
industry antitrust program of the Department of Justice. Inasmuch 
as the API was the first-named defendant in the antitrust case filed 
on September 30, 1940, that case is frequently referred to as the APJ 
case, as well as the Mother Hubbard case. 

Paragraph 26 of the Government’s antitrust complaint alleged that 
the API was created and used by the major oil-company defendants 
as an instrument to promote and enforce programs for the restrictions 
on the production of crude oil and petroleum products, for the manip- 
ulation of prices, to deprive other companies of an opportunity to 
compete freely, and to enable the defendant major oil companies to 
control the petroleum industry in all its phases.°° 

Paragraph 33 of the Government’s antitrust complaint alleged that 
the defendant oil companies that owned oil pipelines in concert main- 
tained and charged noncompetitive and oppressive rates for pipeline 
transportation; and failed to provide its shippers the ordinary com- 
mon-carrier terminal facilities at both ends and along oil pipelines.” 


Hearings, p. 468. 
® Hearings, p. 469. 
* Hearings, p. 146. 
™ Hearings. p. 147. 
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At the hearings, ICC Chairman Clarke stated that the ICC in 1940 
had not reexamined its relationship with the API committees in view 
of the Government’s complaint. He also acknowledged that, although 
the ICC had taken action with respect to minimum tenders, no action 
had been taken by the Commission with respect to other pipeline 
activities challenged in the Attorney General’s 1940 oil-industry anti- 
trust program.°® 

During the negotiations which ultimately culminated in the entry 
of the oz pipeline consent decree, officials of the API participated 
in at least some of the discussions relative to the activities of the 
industry negotiating committee. The chairman of the API pipeline 
Steering Committee, Col. H. T. Klein, was also the chairman of the 
Industry Negotiating Committee * for the consent decree. 

At the first industry meeting on November 26, 1940, in Chicago, to 
discuss a unified approach to the Government’s antitrust and Elkins 
Act cases, Mr. W. R. Boyd, Jr., executive vice president of the API, 
was in attendance. The industry meeting in New York on February 
20, 1941, to appoint a negotiating committee to work with the Depart- 
ment of Justice for a consent settlement, was held in the offices of the 
API? In addition, API officials prepared an agenda for the use of 
the industry negotiating committee in its discussions with the Depart- 
ment of Justice which set forth the minimum terms which should be 
negotiated for the API in any consent settlement.* 

In addition to the efforts that had been exerted by the members of 
the Engineers-Accountants Valuation Subcommittee to arrange for 
the December 31, 1947, ICC pipeine valuation program, and to ar- 
range for the ICC to undertake a program of annual pipeline valua- 
tions, the Engineers-Accountants Valuation Subcommittee took other 
actions that were designed to assist the pipeline companies in connec- 
tion with the ot] pipeline consent decree. On June 22, 1944, for 
example, Mr. W. R. Boyd received a request from counsel for a number 
of the defendants in the consent decree, to have the Engineers-Ac- 
countants Valuation Subcommittee analyze the methods used by the 
ICC to bring valuations down to date. The purpose of this request was 
to have the API committee recommend to the pipeline companies 8 
valuation method for use in connection with the consent decree. This 
request to Mr. Boyd was as follows: * 


At a meeting on June 7 of counsel for a number of the 
defendants who consented to the decree, a proposal was ap- 
proved that we request you to ask the engineers-accountants 
valuation subcommittee of the central committee on pipeline 
transportation of the API to consider the question and to rec- 
ommend to the companies a method for bringing these valua- 
tions down to date in accordance with the methods used by 
the Interstate Commerce Commission. To express it another 
way, the subcommittee should recommend the method to be 


* Hearings, p. 458. 
® Hearings, p. 880. 
2 Hearings, p. 1318. 
2 Hearings, p. 1384. 
® Hearings, p. 1385. 
4 Hearings, p. 883. 
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used in order that the valuations at the close of any particular 
year would be as nearly as possible in line with a valuation 
which the Interstate Commerce Commission would arrive at 
if it et to revalue the line for ratemaking purposes as of the 
same date. 


Mr. Boyd had been advised that the Engineers-Accountants Valua- 
tion Subcommittee should make the requested study independently of 
any discussions with the Department of Justice. After the Engi- 
neers-Accountants Valuation Subcommittee had made its report, it 
would first be submitted for clearance to a committee that included 
some of the members of the consent decree industry negotiating com- 
mittee. The request to Mr. Boyd in this regard was as follows: * 


It was the view of those present that this study should be 
made independently by the subcommittee and that no discus- 
sions sh be held with the Department of Justice in con- 
nection therewith until the individual companies had had an 
opportunity to consider the matter further. A clearing com- 
mittee composed of Messrs. Charles Thompson (chairman), 
Buell Jones, Blair Moffett, William McA fee, and James Cos- 
grove has been designated, and we suggest the subcommittee 
submit its report to Mr. Thompson in order that it may be 
passed on to the interested parties. [Emphasis supplied.} 


By letter dated June 29, 1944, Mr. C. A. Young advised Mr, Boyd 
that this request should be referred to Mr. D. S. Bushnell, chairman 
of the steering committee for pipeline valuations.® 

On Auge, 1944, Mr. Bushnell sent the following telegram to Mr. 
C. M. Rosebrugh, then chairman of the engineers-accountants valua- 
tion committee : ° 


Counsel a large number of pipeline companies including 
Mr. Settle per Gulf, request the engineers-accountants valua- 
tion subcommittee to consider method of arriving at valua- 
tion under the Elkins Act decree. Subcommittee 1s requested 
to study problems and recommend methods to be used in order 
that valuations at the close of any particular year would be 
as nearly as possible in line with valuation which Interstate 
Commerce Commission would arrive at if it were to revalue 
the lines for ratemaking purposes as of the same date. Would 
appreciate your calling meeting of your subcommittee to 
initiate this study. [Emphasis supplied. } 


On August 17 and 18, 1944, the engineers-accountants valuation com- 
mittee considered methods of arriving at valuation under the consent 
decree, in the Texas State Hotel in Houston, Tex. The subcommittee 
devised a formula for the oil pipeline defendants to use in bringing 
valuations down to date under the consent decree and, in connection 
therewith, recommended that the subcommittee make arrangements 
with the ICC to have period prices ascertained annually. 


4 Hearings, p. 883. 

5 Hearings, p. 883. Mr. Young’s letter stated: “Bushnell’s committee acts as a steering 
committee for all of this work and suggest that your request be transmitted direct to 
Sopenell, Fay “ae in Washington, is secretary of the steering committee.” 
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With respect to the method used by the ICC to ascertain valuations 
under <r 19 (a) of the Interstate Commerce Act, the subcom- 
mittee’s report to Mr. Bushnell was as follows: * 


The computation methods and procedures employed by the 
Interstate Commission in determining these. ele- 
ments of value are known to this committee, and for pipelines 
embrace the following : 

Original cost, 

Cost of reproduction new, ‘ 

Cost of reproduction new less depreciation, 

Land, 

Rights-of-way, 

Working capital, 

Going coucern and other intangible values. 

All 4 the foregoing elements are subject to definite compu- 
tation by both omumisison and the carriers except the 
element of going concern value. The latter value is applied 
by the Commission as a judgment factor and the weight and 
extent of matters considered in this figure have never been 
disclosed by the Commission. While there is no authentic or 
official statement by the Commission which shows how this 
element is determined and applied or that is given mathemat- 
ical application, yet analysis and study of pipeline valuation 
dockets by this committee show that this element of value can 
be reduced to a mathematical pattern.. [Emphasis supplied. ] 


In its report, the API engineers-accountants valuation subcommit- 
tee pointed out that period prices were used by the ICC to establish 
ipeline valuations, and that only annual prices had been made 
jointly with the ICC staff since the 1934 valuation date. Annual 
prices so obtained, however, could not be used for the Bpepae of bring- 
ing the ICC valuation down to date. To correct this situation, the 
API valuation subcommittee recommended that period prices be ascer- 
pe annually. The subcommittee’s report in this regard was as 
ollows:* 


The procedure of this committee for determining annual 
price inereases or decreases does not provide for an agreement 
with the Commission on period prices each year. Since 
period “were: are necessary for the determination of a final 
value, the committee recommends period prices be ascertained 
for each year in a manner similar to the determination of 
1934 period prices. [Emphasis supplied. ] 


In order to assist the pipeline companies in preparing valuations 
to be used in reports to the Liscondy General under the consent decree, 
the Engineers-Accountants Valuation Subcommittee prepared a table 
of multipliers by which 1934 ICC period prices could be modified in 
computations of reproduction cost new as of December 31, 1941, and 
December 31, 1942.8 The API subcommittee recommended. that. it 
should report to the industry period prices for use in. subsequent 


7 Hearings, p. 885. 
® Hearings, p. 886. 
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yearly valuations. Its report to Mr. Bushnell in this connection was 


as follows: d 


We recommend that period prices for subsequent yearly 
valuations be made a matter of continuous study and report- 
ing by this committee. 

Another instance in which the engineers-accountants valuation sub- 
committee assisted the oil pipelines in their operations connected with 
the oil pipe line consent decree involves the date of the annual price 
conferences with the ICC staff. On November 8, 1950, the chairman 
of the engineers-accountants valuation subcommittee requested Mr. 
Douglass, Director of the ICC Bureau of Valuation, to change the 
date of its conference with the ICC staff from September to May. 
It is clear from his letter that this request was made in order to 
accommodate the carriers in the submission of the reports to the At- 
torney General that are required by the consent decree. The letter 
states: ° 


Companies under the consent decree are required to use 
valuations as of the close of the preceding year for the pur- 
pose of measuring dividends and any amount of excess 
earnings to be earmarked during the current year. It is, 
therefore, necessary that price indexes be made available as 
early as possible in the current year to facilitate the financ- 
ing problem of these carriers. 

One way to accomplish this would be to insist on compli- 
ance for filing by the end of the first quarter, and, if this 
were done, we could have our price meeting around May of 
each year, instead of September, as we did last year. Some 
relief might also be afforded by permitting the carriers to 
make the reports for November to November, rather than 
for the full calendar year, unless they had some major con- 
struction in December which might substantially influence 
for the year under [Emphasis sup- 
plied. 

Mr. Douglass complied with this request. Later, on October 9, 
1953, the API valuation subcommittee asked that the date be changed 
from May to April.° On November 10, 1953, in his annual report 
to the central committee on pipeline transportation, Mr. Shoemaker 
stated that the Bureau had approved this request. His report 
stated; * 


We have recommended, and the Bureau approves, chang- 
ing cost data reporting from a calendar year basis to a fiscal 
year ending November 30 each year. This change is sug- 

ested to permit holding the price meeting the first week in 
pril, and the information would be available so that the car- 
riers would have about 10 weeks in which to complete their 
pricing. 
At the hearings, ICC Chairman Clarke affirmed that the ICC had 
changed the date of its annual meetings with the API subcommittee 


®* Hearings, p. 886. 


* Hearings, p. 511. 
* Hearings, p. 825. 
“ Hearings, pp. 990 and 991. 
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in order that the information obtained by the carriers could be used 
in the reports to the Attorney General that are required by the OW 
Pipe Line consent decree.” 

As discussed above, during his testimony, ICC Chairman Clarke ad- 
vised the committee that the ICC had not reexamined its relationshi 
with the API committees when the Attorney General in 1940 institut 
the Antitrust Division’s oil industry program. Notwithstanding the 
fact that the Department of Justice in 1957 had instituted a new FBI 
investigation into the antitrust problems involved in the major oil 
companies’ control of oil pipelines, Mr. Clarke also testified that he 
did not think it was necessary for the ICC at this time to reexamine 
its relationship with the API committees. His testimony in this re 
gard was as follows: * 


Mr. Harxsrns. Now that the Department of Justice has in- 
stituted a comprehensive investigation by the FBI into the 
antitrust problems involved in pipeline control, do you not 
think that the ICC now should reexamine the relationship 
jor ms developed between committees of the API and the 

Mr. Crarxe. I don’t think it is necessary. 


Pursuant to Chairman Celler’s request, made at the hearings, how- 
ever, Mr. Clarke did cause a reevaluation to be made of ICC’s relation- 
ship with the API committees.* On December 27, 1957, Mr. Clarke 
advised the committee that, as a result of its reexamination, the ICC 
had decided to terminate the relationship with the API Engineers- 
Accountants Valuation Subcommittee. In its stead, the ICC proposed 
to create its own industry advisory committee, which would operate 
under the chairmanship of an ICC official. Mr. Clarke’s letter in 
this regard was as follows : * 


Dear CuarrmMan Cetter: This has further reference to the 
hearings held October 21-24, 1957, by the Antitrust Subcom- 
mittee of the House Committee on the Judiciary, on the con- 
sent decree in United States v. Atlantic Refining Company 
et al., civil action No. 14060. During the course of the hear- 
ings, you suggested that the Commission should reevaluate 
its procedure and relationship with the API Engineers- 
Accountants Valuation Committee, and that the subcommit- 
tee should be notified of any changes resulting from such 
reevaluation. 

As advised by my letter of November 19, 1957, regarding 
this and other matters, a reevaluation was undertaken imme- 
diately, and has now been completed. It has been decided 
that, from the standpoint of increased efficiency in develop- 
ing annual guide prices for use by the Commission in deter- 
mining pipe ine valuations, the Commission will establish its 
own industry advisory committee, with a member of the 
Bureau of Accounts, Cost Finding, and Valuation of the 
Commission as its Chairman. 


12 Hearings, p. 510. 
33 Hearings, p. 459. 
%4 Hearings, p. 527. 
% Hearings, p. 1665. 
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Accordingly, we have requested each oil pipeline company, 
subject to the Commission’s jurisdiction, to suggest persons 
ualified to serve on this committee. A copy of our letter to 
e carriers is attached. There is also attached a copy of our 
letter to the president of the API advising him of our decision 
in this matter. 


The committee commends the ICC for this action. _ If, consulta- 
tions with industry are needed by the ICC in order to secure in- 
formation for its use in pipeline valuation, such consultations should 
be in full compliance with the standards promulgated by the Attorney 
General for the organization and operation of business advisory 
groups. Strict soinplianed with the Attorney General’s recommended 
procedures, and careful supervision by the Government official in 
charge of the operations of the committee, are essential if the opera- 
tions of such industry advisory groups are to be kept within the bounds 
of permissible activity. Unremitting diligence is required to assure 
that the activities of the oil industry advisory group are limited to 
those actions that the Government requests and to avoid improper 
delegation to industry of functions and responsibilities which properly 
should reside exclusively in Government officials. 

The action the ICC has taken with respect to committees of the 
American Petroleum Institute is a beneficial first step. In all proba- 
bility, however, it will not be sufficient to correct the evils that, over 
the years, have been built into the common carrier regulation of oil 

ipelines. The API, through its committees, has erected a framework 
in which the industry, and not the Interstate Commerce Commission, 
determines the frequency and content of oil pipeline valuations, 
Valuation of carrier property is virtually the sole ICC regulatory 
activity in the oil vipeline industry. 

Clearly, the concept of industry “self-regulation” has been developed 
in its most extreme form in the Federal regulation of oil pipelines. 
While the ICC nominally is responsible for regulation of the oil- 
pipeline industry, in practice the industry itself decides what the ICC 
will do. As a result, the interests of the general public are sub- 
ordinated to the private interests of the oil companies. 

There is an urgent need for a comprehensive reexamination of all 
phases of Federal regulation of the oil pipeline industry. ICC’s cur- 
rent program to determine pipeline valuations annually was arranged 
by the industry for its own purposes in connection with the consent 
decree. Annual valuations, apparently, are not needed by the ICC to 
discharge its own regulatory responsibilities. One effect of this pro- 

ram, however, is to provide an aura of legitimacy to reports the pipe- 
ine companies have rendered to the Attorney General pursuant to the 
consent decree. The annual valuations are used by the industry to 
confer an ICC sanction to reports which, when submitted to the At- 
torney General, admittedly did not conform with the requirements of 
the oil pipeline consent decree. In its reevaluation of oil-pipeline 
regulation, the ICC should eliminate from its valuation program all 
those activities for which it does not have a specific indentifiable need 
in its own operations. 
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Chapter IV 
CONCLUSIONS AND RECOMMENDATIONS 


A. T. & T. CONSENT DECREE 


Throughout its investigation the committee took pains to prevent 
any attempt to relitigate issues contained in the cases it studied. No 
attempt is made in this report to pass judgment on the merits of these 
issues in litigation. The committee’s sole objective in its study hag 
been to examine into the procedures and actions that surround n 
tiation and entry of consent settlements and their effectiveness in the 
realization of antitrust policies so as to afford a basis for administra- 
tive and legislative recommendations. 

Upon all the evidence adduced in the committee’s investigation, the 
consent decree entered in the A. T, & T, case stands revealed as devoid 
of merit and ineffective as an instrument to accomplish the purposes 
of the antitrust laws. The decree not only permits continued control 
by A. T. & T. of Western, it fails to limit Western’s role as the exclu- 
sive supplier of equipment to the Bell System, thereby continuing 
monopoly in the telephone equipment manufacturing industry. In 
so doing, the decree abandons the theory of the Government’s com- 
plaint, which has neither been refuted nor withdrawn, that severance 
of Western from A. T. & T., competitive bidding in the procurement 
of equipment, and displacement of Western as exclusive supplier are 
essential to the elimination of monopoly and the restoration of com- 
petition in the industry. 

It must be remembered that the Sherman Act, which postulates 
competition as a principal economic bulwark of American democracy, 
makes no exception for the manufacture of telephone equipment. A 
major premise of the Sherman Act is that monopoly is contrary to the 
public interest and that competition will ultimately produce more 

ods at lower prices. If this premise is erroneous for any particular 
industry, power to enact an exception resides in Congress alone. In 
effect, therefore, the consent decree usurps the legislative function. 
For it excludes the telephone manufacturing industry from the act’s 
coverage upon the unproved and uninvestigated contention that di- 
vorcement would result in higher telephone rates, and upon the theo- 
retically dubious, factually false, and legally irrelevant premise that 
Western’s prices to the Bell operating companies are effectively super- 
vised under existing, indirect regulatory power. What is more, by its 
enlistment of judicial confirmation, the decree constitutes a formi- 
dane roadblock to future efforts to remedy monopoly in the affected 
industry. 

If the deficiencies of the consent decree had resulted from good- 
faith conviction on the part of the Government’s representatives, 
after thorough and impartial investigation, that the public interest 
demanded such a resolution, the consequences would be serious enough. 
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But the manner in which this decree was consummated, no less than 
the improvidence of its substantive terms, also evokes the committee’s 
condign criticism. It appears that, with one sole ——— every 
significant idea that was adopted by the Government and ultimately 
approved by the Court in this case originated with the defendants. 

e committee is amazed at the alacrity with which not 1, but 3 re- 
sponsible agencies of Government absorbed, adopted, and promptly 
republished these ideas as their own, as bases for the ultimate settle- 
ment. 

The sole significant exception, in which the Government took the 
initiative, occurred when Attorney General Brownell, at White Sul- 
phur Fg invited A. T. & T. to submit proposals for final disposi- 
tion of the case, as distinguished from mere tponement of the 
trial, upon the basis that it “could readily find practices that (it) 
might agree to have enjoined with no real injury to (its) business.” 
This marked an epoch in the predecree history of the ake 4 To 
besure, the Department of Defense had already accepted A. T. & T.’s 
thesis that success of the national defense effort depended upon 
freedom of six company officials from the burden of preparing for 
trial. But the prior Attorney General had declined to postpone the 
trial on that account and, although A. T. & T. had urged dismissal of 
the case, the suggestion of a consent decree disposition had apparently 
not arisen. 

After White Sulphur Springs, however, the final result was never 
seriously in doubt. This is evident from the memorandum prepared 
by A. T. & T.’s vice president and general counsel summarizing his 
meeting with the Attorney General at White Sulphur Springs and 
from subsequent developments. Armed with the assurance that the 
Nation’s chief law enforcement officer indicated no disposition for 
litigating the case but apparently sought only a face-saving resolu- 
tion, A. T. & T. proceeded to write a decree to its own liking. At 
every stage of the negotiations its efforts in this respect were aided 
by the eagerness of key Government officials, notably Mr. Foote, the 
second ranking official in the Antitrust Division of the Department 
of Justice, to advocate A. T. & T.’s position. 

It has already been noted how closely A. T. & T.’s proposals of June 
4, 1954, which concededly contained provisions suggestive of Mr. 
Brownell’s White Sulphur Springs invitation, conform to the decree 
that was ultimately entered. True, there were further negotiations as 
to important details. The committee does not find that these negotia- 
tions were characterized by lack of good faith on the part of the career 
members of the Antitrust Division staff. Indeed, the record suggests 
that no one in the Antitrust Division was even aware of the proposals 
put forth at White Sulphur Springs by their chief, Mr. Brownell. The 
point is that, irrespective of the earnestness of subsequent bargaining 
efforts, the defendants knew for all practical purposes that the issue 
of divorcement was to be removed from the case. Viewed realistically, 
therefore, the remaining negotiations were largely shadowboxing, and 
there is little wonder that A. T. & T. had lost its earlier enthusiasm for 
a dismissal of the complaint. It knew that it was in line for a decree 
that, by confirming the legitimacy of its basic operational setup, would 
be much more valuable to it than a dismissal without prejudice. 


33261—59——-20 


event 
Neo 

these 
y has 
1, the 3 
avoid 
ntrol 
xclu- 

in 
com- 
rance 
ment 
r are 
com- 
lates 
racy, 

» A 
o the 
more 

In 

tion. ae 
act’s 
heo- 
that 

iper- 
y its 
rmi- 
ood- | 
ives, 
srest 
ugh. 


292 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Finally, as has been noted, achievement of judicial approval of the 
consent decree was accompanied by an inaccurate representation to 
the Court with respect to A. T. & T.’s obligation to furnish its patent 
licensees with “know-how,” an ambiguity in the responsibility for 
which A. T. & T. counsel must share. 

The committee has indicated its conclusion that the manner in which 
disposition of this vitally important litigation was handled by the 
Department of Justice explains, without excusing, the Department’s 
lack of candor in withholding its files on the case from the committee’s 
scrutiny. Similar lack of candor, suggestive of similar motivation, 
characterized the Department’s news release announcing the settle- 
ment, which stressed the provisions of the decree imposing an obliga- 
tion on A. T, & T. to grant patent licenses but wholly omitted mention 
of A. T. & T.’s valuable privilege to demand grantbacks when licenses 
are eine under the decree. 

Although primary responsibility for the settlement lies at the door 
of the Attorney General, the activities of the Defense Department and 
of the Federal Communications Commission in connection with the 
case also leave much to be desired. From the time when the defendants 
first demurred at standing trial, the Department of Defense swallowed 
whole and vigorously es oused the A. T. & T. thesis that six of its 
officials were indispensable to the defense effort. In so doing, the De- 
partment made no independent investigation, but uncritically ac- 
cepted and adopted this thesis as the Department’s position. Further 
Defense Secretary Wilson went so far as to send the Attorney Gene 
a letter urging settlement of the A. T. & T. suit on a basis favorable 
to the defendants, without revealing that the letter was actually “ghost 
written” by A. T. & T. The committee regards these as instances 
where Defense Department officials abdicated to the Bell System 
their official responsibility. 

With respect to the Federal Communications Commission’s partici- 
pation in this matter, two principal considerations appear. First, 
the Commission’s failure, despite the repeated representations of its 
staff that telephone rates would bear investigation, ever to conduct 
a general telephone rate inquiry, left it in a peculiarly unfortunate 
position to advise the Department of Justice with respect to the anti- 
trust settlement. The committee believes that it is necessary in the 
public interest that there be instituted a comprehensive, formal rate 
investigation to determine on a public record a fair return for tele- 
phone service; the basis on which such return should be computed; 
and the various other questions involved in evaluating interstate reve- 
nue requirements for ratemaking purposes. 

Second and more important in its impact on the A. T. & T. settle- 
ment was the Commission’s action, when it replied to the Department 
of Justice concerning the adequacy of existing regulatory machinery 
to supervise Western’s prices to the operating companies, in deleting 
two vital matters from the considered representations of its own tech- 
nical staff. Thus, in advising the Department of its belief that exist- 
ing regulatory powers could “provide substantial safeguards against 
possible abuses in fixing the prices of Western for equipment and 
services supplied to the telephone companies in the Bell System,” 
the Commission suppressed the caveat of its staff that effective regu- 
lation depended upon the adequacy of the resources at the command 
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of the agencies, ——— only a few regulatory agencies receive ap- 
ropriations sufficient for such a job. so, the Commission excised 

m its reply to the Attorney General reference to the fact that its 
staff was unable to make a clear-cut comparison between the rates 
being charged by Western and rates that would be charged in the 
competitive market envisaged by the complaint. The Commission 
thus converted its contribution to the antitrust settlement into a dis- 
torted and inadequate set of half-truths. 

The committee deems it essential in the public interest that the 
Department of Justice reevaluate all the facts and circumstances 
leading up to this decree and take appropriate action. In this con- 
nection, the committee notes, from a submission made by the Depart- 
ment of Justice in response to committee request, that under recent 
decisions of the United States Supreme Court an antitrust consent 
decree may be reopened upon a showing that the decree fails to 
effectuate relief necessary to tebe He competition and prevent mo- 
nopoly. The memorandum of the Department of Justice which was 
seed in the record at the hearings reads in part as follows: * 


In the Hughes case? it appears that the Supreme Court 
recognized, as it would seem it must, that (in a Sherman Act 
case at least) a consent decree could not constitute a license 
to a defendant to continue in violation of the law if the 
Government could show in a hearing that additional differ- 
ent relief (in this instance divestiture) was absolutely neces- 
sary to preserve competition and prevent monopoly. 


In the opinion of the committee the present decree not only fails 
to effectuate the purposes of the Sherman Act, but was arrived at 
without adequate consideration of the issues by those responsible for 
the protection of the Government’s interests. From the time when 
A. T. & T. first voiced its objections to standing trial, no top-level 
official of the Government appears to have given these issues the 
serious and searching consideration which their gravity demanded 
in the public interest. In face of this abdication of duty on the part 
of its principal officials, it can hardly be contended that the consent 
of the United States, an indispensable element of the decree’s validity, 
was in fact obtained. This ihlot on the enforcement history of the 
antitrust laws can only be erased by those who are responsible for it. 

The committee believes that the Department of Justice should 
promptly move the Court for relief from the decree’s inadequacies. 

Meanwhile, strict compliance with the existing decree would at 
least mitigate some of the defendants’ patent licensing practices. As 
has been shown, however, the defendants have flouted the spirit of 
the decree, attempting to convert it from a shield to license applicants 
into a sword in their own hands. Thus Western has apparently asked 
for and received grantbacks beyond the permissive scope of the decree 
and options for grantbacks under circumstances virtually indistin- 
guishable from “insistence” upon such terms which it is admitted 
would violate the decree; the defendants have withheld previously 
granted access to laboratories, apparently to discourage licensees from 
demanding royalties in connection with grantbacks; and they have 


Emphasis in original ; hearings, p. 3749. 


1 
"Hughes v. United States, 342 U. S. 353. 
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cited the decree to excuse restriction or discontinuance of technical 
information formerly supplied to licensees. In the face of these prac. 
tices, the Department of Justice has been supine. The result is that 
even in the limited area where the consent decree might accomplish 
something, its terms are not being effectuated. The committee deems 
it imperative that, as long as this decree remains outstanding it be 
vigorously enforced in the public interest. 


OIL PIPELINE CONSENT DECREE 


In both the negotiations that preceded its entry and the Justice De- 
partment’s subsequent effort to enforce its provisions, the oi] pipeline 
consent decree illustrates the inherent danger that consent settle- 
ment procedures may nullify the Government’s antitrust policies and 
objectives, and protect defendants in the continuation of activities 
originally challenged by the Attorney General. Although virtually 
all of the negotiations for the settlement were devoted to discussions 
of the antitrust issues that were involved in the Antitrust Division's 
1940 oil industry antitrust program, industry pressures caused a con- 
sent decree that contained no antitrust relief to be submitted to the 
court. In addition to its compromise on the antitrust questions, the 
Government in the consent decree abandoned claims in excess of $1.5 
billion for previous violations of the Elkins Act. 

Failure to require the defendants to comply with the consent decree’s 
provisions after acceptance by the court, notwithstanding the fact that 
the Department of Justice believed that its terms had been violated 
continuously from its entry in 1941, has made the oil pipeline consent 
decree ineffective even within the limited area to which it applies. 
This lack of enforcement has resulted in a situation where, at the 
present time, oil pipelines pay back to their owners substantial portions 
of the charges that both their owners and their owners’ competitors 
have paid for pipeline transportation., As a consequence, in 1958 the 
oil companies that own oil pipelines enjoy virtually the same discrimi- 
natory advantages over the other elements in the petroleum industry, 
which also are dependent upon pipeline transportation, that the 
shipper-owners had in 1940, when the Attorney General launched his 
oil industry antitrust program. 

Access to pipeline transportatioa is a competitive necessity in the 

troleum industry. Cost advantages of pipelines over other forms of 
and transportation are such that no other method of carriage can be 
competitive. Thousands of crude oil producers and retail outlets in 
the United ‘States now are dependent upon oil pipelines either for 
access to refineries or for supplies of refined products. 

The history of the oil industry, from the standpoint of monopoliza- 
tion and restraints on trade, essentially consists of a recital of the 
efforts to assure equal treatment in, and equal access to, transportation. 
With the advent of pipeline transportation, abuse of powers, and 
predatory actions by the companies that owned the pipelines resulted 
in hardships throughout the petroleum industry. ese conditions 
resulted in demands that the evils be corrected by the enactment of 
legislation that would assure equal treatment among shippers. To this 
end, in 1906, in the Hepburn Act, Congress amended the Interstate 
Commerce Act to declare oil pipelines to be common carriers subject 
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to its provisions, particularly the prohibitions in the Elkins Act 
against the payment of rebates. The Elkins Act and the Hepburn 
Act, however, did not bring about equality among pipeline users or 
eliminate the advantages enjoyed by the companies that owned the 
pipelines. The pipelines continued, for the most part, to be operated 
as private carriers for their owners and as plant facilities of the re- 
fineries to which they connected. 

Historically, the principal users of oil pipelines have been their 
major oil company owners. It has been a characteristic of the in- 
dustry that few shipments for outsiders have been carried. Although 
there has been a slight increase in outside shipments over oil pipelines 
since World War II, the vast bulk of the shipments at the present 
time continue to be by subsidiaries in the corporate families of the 
major oil companies that own the pipelines. 

oncentration of pipeline transportation facilities in the hands of 
the major ithegrated. oil companies developed early in the industry’s 
history and has continued to the present. Now, 20 major oil com- 
nies own or control the 89 pipeline companies that service the vast 
balk of petroleum pipeline movements. Of the 152,120 miles of crude 
gil pipelines in the United States, the 20 major companies own or 
control 107,609 miles, or 70.7 percent. Of the 36,420 miles of product 
pipelines in the United States, the 20 major oil companies own or con- 
trol 95.7 percent, or 34,858 miles. 

Until 1940, oil pipeline tariff rates were based upon existing rail- 
wad rates and, therefore, were unreasonably high. Profits, as re- 
fected in dividends to the shipper-owners during this period were 
enormous. Notwithstanding the substantial reductions that have been 
made in pipeline tariff rates since 1940, pipeline profits continue to be 
inordinate for common carrier transportation. Reductions in pipe- 
line tariffs since 1940, moreover, have not eliminated the shipper- 
owners’ advantage over the outside shippers. Under the reduced 
rates, the shipper-owner continues to be paid dividends on profits that 
are derived both from his own transportation payments to the pipe- 
line and from payments made by the outside shipper. 

In 1940 the Attorney General inaugurated a comprehensive pro- 
gram to eliminate trade restraints throughout every branch of the 

troleum industry: production, refining, transportation, and mar- 
reting. One phase of. the 1940 antitrust program in the oil industry 
alleged a conspiracy in oil pipeline transportation to rebate to the 
owners of the pipelines, in the form of dividends, a substantial part 
of the pipelines’ revenues that had been derived from transportation 
charges paid by the shipper-owners and by outside shippers. To sup- 
plement the allegations in its antitrust case, the Department of Justice 
instituted three representative actions that involved 8 viola- 
tions of the antirebate provisions of the Elkins Act. Each of these 
supplementary actions charged that dividend payments made by the 
Pipeline to its shipper-owner constituted a rebate. The dividends 
thus challenged in 1940. ranged from 38 to 48 percent of the total 
transportation revenues that had been collected by the pipeline com- 
panies, and represented average annual returns on the shipper-owners’ 
capital stock investments in the oil pipelines of from 34 to 89 percent. 

one of the cases instituted by the Attorney General in the Justice 
Department’s 1940 oil industry antitrust program ever came to trial. 
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On December 23, 1941, the Department of Justice accepted a consent 
decree in settlement of the Elkins Act cases that limited permissible 
dividend payments to the shipper-owners, 

In 1955 and 1956, notwithstanding the provisions of the oil pipeline 
consent decree, some of the defendant pipeline companies continued to 
make dividend payments to their shipper-owners that were comparable 
to those challenged in 1940. In 1955 and 1956 some of the defendant 

ipeline companies paid to their shipper-owners dividends that equaled 

om 20 percent to 47 percent of their total transportation revenues, 
Moreover, recent dividend payments by the pipeline companies ap- 

roximate the 1940 annual rates of return on the shipper-owners’ cap 
ital-stock investments in the pipeline companies. Dividends paid by 
some of the ooo companies to their shipper-owners in the period 
1952 through 1956 rane’ from a 30-percent to a 300-percent annual 
return on the shipper-owners’ capital-stock investment. 

Current dividend payments by some of the oil pipelines to their 
owners, the major integrated oil companies, constitute a competitive 
advantage over outside shippers, who also use the pipelines. This is 
particularly significant, since in the postwar era there has been 4 

adual increase in shipments by outsiders over the pipelines. Despite 


e specific provisions of the Elkins Act in 1903 to prohibit all rebate 


devices, the provisions of the Hepburn Act in 1906 to make all inter. 
state oil pipelines common carriers, and the provisions of the 1941 con- 
sent decree, pipeline transportation in the oil industry in 1958 con- 
tinues to be str metheyes and to be susceptible for use as an instre 
ment to monopolize the industry. 

In addition to the growth in the number of outside shippers that 
use oil pipelines as common carriers, during the postwar era intercon 
nections have been constructed in the Nation’s oil pipeline system 9 
that now virtually every refinery can be served by one or more Pipe 
lines. These developments, as the Attorney General observed in hi 
September 1, 1958, report to the Congress, “* * * points up the possi 
bilities of operating the network as a national carrier system.”* ‘These 

stwar changes make it possible for oil pipelines to be operated as 
independent common carriers, separate from the control and owner 
ship that historically has been exercised by their major oil company 
owners. 

Ownership of oil pipelines in 1958 continues to afford their major 
integrated owners substantial advantages over the other segments of 
the petroleum industry. In order to correct this condition, the com 
mittee recommends that Congress consider legislation that would 
amend the Elkins Act so as to prohibit expressly any payment of divi- 
dends by oil pipelines to their shipper-owners that are derived from 
transportation charges paid by the shipper-owner, or by competitors of 
the shipper-owner. Elimination of rebates by the oil pipelines in this 
manner would reduce the competitive advantages now enjoyed by the 
major integrated oil companies. 

The negotiations which preceded entry of the o#2 pipeline consent 
decree demonstrate the abuses that are dohistent in the lack of judicial 
and public scrutiny of the operations of the Justice Department’ 
consent decree program. In the negotiations, the petroleum industry 


1Third report of the Attorney General under the consent to the interstate oil compact 
September 1, 1958, p. 79. 
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increasingly sought to secure a favorable disposition of the pending 
antitrust litigation by exerting pressure on the Department of J ustice 
through the programs and personnel of other Government agencies. 
Throughout the negotiations, representatives of the defendants bar- 
gained a settlement in the antitrust cases in return for industry cooper- 
ation in the Nation’s defense effort. 

The bargaining tactics that were used to secure the Government’s 
acceptance of the consent decree could not reasonably be expected 
to promote the objectives of the antitrust laws. 

Ks entered, the ot] pipeline consent decree contained no provi- 
sions for the antitrust relief that had been demanded by the Govern- 
ment in its 1940 program. Such injunctive relief was essential to 
assure that oil pipelines would operate as common carriers for the 
benefit of the entire industry, rather than as private carriers for the 
benefit of the shipper-owners. Notwithstanding all of its deficiencies, 
however, the oil pipeline consent decree as entered, if enforced vig- 
orously as the Department of Justice construed its provisions, could 
have resulted in a measurable reduction of the shipper-owners’ ad- 
vantage over the pipelines’ outside users. This was not done. 

It is beyond dispute that the record of the Department of Justice, 
in its efforts to pam, tran the oil pipe line consent decree, is bad. From 
the initial reports to the Attorney General in 1943, the Department 
of Justice believed that some of the defendants continuously had 
violated the terms of the judgment. Despite repeated recommenda- 
tions throughout the history of the oz pipe line consent decree from 
the staff of the Antitrust Division for judicial enforcement of its terms,,. 
no action in court was taken by the Department of Justice until after 
the committee announced its public hearings to investigate the enforce- 
ment of this particular decree. . 

The committee welcomes the decision to submit these issues to the 
court. Nothing is more clear in the committee’s record than the fact 
that administrative action, in the absence of assistance from the court, 
has been inadequate to assure compliance with the decree’s require- 
ments. The committee, of course, in this report does not express 
any opinion with respect to the issues involved in any pending 
litigation. 

In its investigation the committee examined files and records sup- 
wv by a number of the oil companies that are subject to the consent 

ecree. Although the committee devoted particular attention dur- 

ing the hearings to the activities of Service Pipe Line, it is clear 
that nearly all of the defendants have failed to comply with the 
requirements of the consent decree as it is construed by the Depart- 
ment of Justice. 

Service Pipe Line was selected for particular attention for a 
number of reasons. As the largest carrier, it occupies a position of 
prominence and leadership in the industry. In spditagel, a special 


ruling had been given to Service Pipe Line in 1950 by Assistant At- 
torney General Bergson that apparently changed the Department’s 
prior interpretations of the judgment, and had the effect of nullifyi 

proposed contempt actions which had been recommended by the Anti- 
trust Division staff. By virtue of their participation in the activities 
of the Engineers- Accountants Valuation Subcommittee of the Ameri- 
can Petroleum Institute, moreover, officials of Service Pipe Line have- 
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been able to be apprised continuously of the actions of the other 
defendants subject to the consent decree, and to be in a position to coor- 
dinate industry action in programs of the Interstate Commerce Com- 
mission that were desired by Service Pipe Line for its own purposes 
under the consent decree. 

An outstanding feature of the defendants’ operations under the 
oil pipeline consent decree is the number of different reports that 
have been submitted to the Attorney General for each of the years 
the decree has been in effect. For the year 1949, for example, Service 
Pipe Line has filed with the Attorney General four separate and 
different reports. In a number of instances reports were permitted 
to be amended by the Department of Justice after the lapse of many 


years. 

Although the Department of Justice has had the FBI conduct 
at least two separate audits of Service Pipe Line’s records, never- 
theless at the hearings representatives of the Department could not 
testify as to which, if any, of Service Pipe Line’s reports contained 
an accurate statement of its actual operations pursuant to the require- 
ments of the consent decree. 

In all of the reports that Service Pipe Line has filed with the 
Attorney General, computations used to determine the amount of 
divine payable to the shipper-owner do not accord with the Justice 
Department’s interpretation of the consent decree. In its second 
amended reports to the Attorney General for the years 1942 through 
1949 inclusive, and in its original reports for 1950 through 1952, 
inclusive, for example, Service Pipe Line adopted a method, which it 
called plan ITA, to compute the valuations that are used as a basis for 
dividends. Plan IIA was adopted by Service Pipe Line despite the 
advice of its counsel that the use of this method would violate both 
the terms of the consent decree and the provisions of the special in- 
terpretation that had been obtained from the Department of Justice. 

rvice Pipe Line’s officials deliberately chose to take the risks in 
volved in using plan IIA because it would be the most beneficial to the 
company and release the greatest amount of earnings for dividends 
under the consent decree. In their documents and at the hearin 
Service Pipe Line’s representatives contended that the record built in 
the discussions at the Department of Justice in 1950 and the receipt 
of the Bergson opinion would be a defense against the imposition of 
treble penalties for “knowingly” violating the decree. In view of all 
the circumstances that surround the 1950 discussions with the De 
partment, and in view of Service Pipe Line’s subsequent action with 
respect to the special opinion it received from Assistant Attorney 
General Bergson, it would be anomalous if the provisions of the con- 
sent decree could be avoided in this manner. 

It is clear that this is not an instance where a confused defendant 
sought assistance from the Department of Justice so that its operations 
could comply with the requirements of the consent decree. In its 
private records, Service Pipe Line always had recognized that the 
valuation method established in the consent decree differed from. the 
methods used by the ICC. In the 1950 discussions with the Depart- 
ment of Justice, as witnesses from the Department testified, they were 
not fully informed of the pipeline’s operations pursuant to the decree 
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After receipt of the Bergson opinion, officials of the Service Pipe Line 
did not endeavor to comply with their understanding of its terms. 

To interpret the 8 te mwa of the oil pipeline consent decree in a 
manner that would permit the defendants to avoid its penalties 
through the device of building an incomplete record in the Depart- 
ment of Justice would not be reasonable. This is all the more true 
where the defendant deliberately chose not to comply with its own 
understanding of the meaning of the ruling it had requested the De- 
partment of Justice to promulgate. 5 d “x 

With respect to Service Pipe Line’s compliance with the provisions 
of the consent decree, the proceedings filed on October 11, 1957, by the 
Attorney General involves one issue, the pro rata issue. The com- 
mittee’s record shows that the compliance with the requirement of the 
consent decree is involved in a number of Service Pipe Line’s other 
practices. These additional issues are important and extend to nearly 
every provision of the consent decree. As yet, however, they have 
not been presented to the court. 

Changes in Service Pipe Line’s accounts has become so in- 
volved that consideration should be given to an independent proceed- 
ing that includes a new and complete audit of its records. In such a 
proceeding, all of the remaining issues involved in Sexsvice Pipe Line’s 
compliance with the consent decree could be submitted to the court for 
resolution at one time. The present posture of Service Pipe Line’s 
compliance with the consent decree must be reexamined. 


Interstate. Commerce Commission regulation of oil pipelines 


Regulation of oil pipelines by the Interstate Commerce Commission 
graphically illustrates the tendency of partnership arrangements be- 
tween Government and industry to develop to the benefit of the sup- 
posedly regulated industry and to frustrate Government policies and 
objectives, with resultant injury to the broader interests of the general 
public. “Cooperation” with the Government, primarily through the 
efforts of the industry trade association, the American ) oh ta In- 
stitute, has secured for the oil pipelines nearly complete industry 
self-regulation. 

Over a period of almost 40 years, the industry established close 
working relationships with the staff of the Interstate Commerce Com- 
mission and its Commissioners responsible for oil pipeline regulation. 
This industry-Government relationship was ae that oil pipeline 
personnel directly participated in the Government’s regulatory opera- 
tions. Personnel Post the carriers worked in the ICC offices to pre- 

are records and recommendations that were essential to ultimate 
CC determinations. 

Direct industry participation in the regulatory process was supple- 
mented by continuous association between the staff of the ICC and 
American Petroleum Institute committees, which are composed of offi- 
cials and employees of the pipeline companies. As a result of this 
association, the ICC staff’s Views on regulatory problems tended to 
be identified with the positions advanced by the oil pipeline industry. 

Direct industry participation in its own regulation and the identifi- 
cation of the ICC staff with the industry views, aided by serious per- 
sonnel shortages at the ICC and deficiencies in Federal regulatory 
authority, has resulted in the erection of a framework wherein the oil 
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pipeline industry is able to determine the extent and character of its 
own Federal regulation. As a consequence, the oil pipeline industry 
has been able to use the ICC as an instrument for protection against 
the requirements of the o#/ pipeline consent decree. 

This situation results from the srimiration at the ICC of a 
narrow concept of regulatory responsibilities. Preoccupation with 
administrative detail and concentration of the ICC staff’s attention 
on the minutiae of problems of regulation, over the years, has erected 
— which build industry control into the regulatory process 
itse 


At the hearings representatives of the ICC attempted to defend the 
reasonableness of its regulation of oil pipelines on the basis of the 
absence of complaints from either the industry or the public. Ina 
practical consideration of oil pipeline operations, the rarity of com- 
plaints to the ICC about either oil pipeline rates or practices is not 
surprising. The major oil companies which own or control virtually 
all of the available oil pipelines dominate the operations of the entire 
petroleum industry. It is essential that an independent crude oil 
producer secure access to the oil pipelines in order to dispose of his 
product. Prior to its entry into the pipeline system, moreover, virtu- 
ally all of the oil transported already has been acquired by the major 
companies. In these circumstances, a small operator in the industry 
is not likely to air his grievance at the ICC. 

On the basis of a reexamination of its operations, undertaken at the 
suggestion of the committee, the ICC has changed its internal operat. 
ing procedures so as to eliminate the use in the Commission’s offices of 
oil pipeline personnel to assist in the preparation of valuation data. 
ben compe commends the ICC for its prompt action on this 
problem. 

A reexamination of the relationship between the American Petro- 
leum Institute and the Interstate Commerce Commission had not been 
undertaken either in 1940, when the Attorney General instituted the 
Antitrust Division’s oil industry program, or in 1957 after the Depart- 
ment of Justice had instituted a new FBI investigation into the anti- 
trust problems involved in major oil companies’ control of oil pi 
lines, At Chairman Celler’s request, however, [CC Chairman Clarke, 
after the hearings, veevalited the ICC’s relations with the American 
Petroleum Institute. As a result, on December 27, 1957, the commit- 
tee was advised that the ICC had terminated its operations with the 
APT engineers-accountants valuation committee. In its stead, the ICC 
proposed to create its own industry advisory committee which would 
operate under the chairmanship of an ICC official. 

The committee commends the ICC for this action. If consultations 
with industry are needed by the ICC in order to secure information for 
its use in pipeline valuation, such consultations should be in full com- 
pliance with the standards promulgated by the Attorney General for 
the organization and operation of business advisory groups. Strict 
compliance with the Attorney General’s recommended prone and 

im- 


care supervision by Government officials is essential to avoi 


proper delegation to industry of functions and responsibilities which 


‘properly should reside exclusively in Government officials. 


e action the ICC has taken with respect to committees of the 
American Petroleum Institute is a beneficial first step. In all proba- 
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bility, however, it will not be sufficient to correct the evils that, over 
the years, have been built into the common-carrier regulation of oil 
pipelines. 

: oa the concept of industry “self-regulation” has been developed 
in its most extreme form in the Federal regulation of oil pipelines. 
While the ICC nominally is responsible for regulation of the oil pi 
line industry, in practice the industry itself decides what the ICC 
will do. As a result, the interests of the general public are subordi- 
nated to the private interests of the oil companies. There is an urgent 
need for a comprehensive reexamination of all phases of Federal regu- 
lation of the oil pipeline industry. 

The ICC’s current program to determine pipeline valuations annu- 
ally was arranged by the industry for its own purposes in connection 
with the consent decree. Annual valuations, apparently, are not 
needed by the ICC to discharge its own regulatory responsibilities. 
One effect of this program, however, is to provide an aura of legiti- 
macy to reports the pipeline companies have rendered to the Attorney 
General pursuant to the consent decree. In its reevaluation of oil 
pipeline regulation, the ICC should eliminate from its valuation pro- 
gram all activities for which it does not have a specific identifiable need 
im its own operations, 


DEPARTMENT OF JUSTICE PROCEDURES 


Although use of consent settlements to terminate antitrust cases has 
fluctuated extensively, an average of approximately 75 percent of all 
equity proceedings to enforce the antitrust laws instituted by the At- 
torney General have been terminated by consent decree. Since World 
War II, there has been a general increase in the use of consent judg- 
ments and, in recent years, the practice of negotiating settlements has 
accelerated remarkably. While it is difficult to establish numerical 
restrictions on the proportion of consent settlements which the Depart- 
ment of Justice should accept in its antitrust enforcement program, the 
committee considers that currently there are too many consent decrees 
in relation to litigated judgments. In order that the deterrent effect 
of the antitrust laws may be realized and growth in judicial precedent 
assured, a greater proportion of litigated pidgments is required. 

Although its investigation has disclosed serious deficiencies in the 
administration of the consent decree program of the Department of 
Justice, and a weakening in antitrust enforcement as a result of ex- 
cessive use of negotiated settlements, the committee does not believe that 
consent decrees should be eliminated entirely from the Antitrust Divi- 
sion’s program. Most of the deficiencies can be cured by less drastic 
corrective steps. 

Administration of the consent-decree program is undertaken in con- 
junction with the numerous antitrust enforcement responsibilities of 
the Antitrust Division. At the hearings representatives of the Anti- 
trust Division explained that the recent increase in the relative number 
of consent decrees has its basis in part on a policy decision to achieve 
as broad an application of the antitrust laws as is possible within the 
limits permitted by available appropriations. Savings, in both time 
and money, that result from the Antitrust Division’s use of consent 
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settlement procedures permit more segments of the American economy 
to be kept under surveillance than otherwise would be possible. 

Notwithstanding these benefits, use of the consent decree devig 
presents serious problems. For the most part, present consent-decree 
procedures utilized in the Department of Justice eliminate any inde. 

ndent judicial determination of legal or factual issues that arm 
involved in the particular antitrust proceeding. The terms of the 
consent decree, however, may become the standard for the entire indus 
try, and traditional competitors of the defendant, who have not beep 
= an opportunity to be heard, may be adversely affected in theit 
usiness operations. 

As a consequence of the consent decree’s arrest of the growth of judi- 
cial precedent, business and the bar are deprived of an opportunity to 
ascertain whether, in fact, the practices attacked in the Government's 
complaint are illegal. Antitrust enforcement officers, also, are de: 
prived of a yardstick by which to measure comparable activities in 
other industries. 

It is apparent that what has happened under the current consent 
decree program is that the judicial function has been superseded by 
an administrative procedure in which there are no rules to safeguard 
the public interest and the interests of parties not involved in the 
Government’s case. The consent-decree practice has established an 
orbit in the twilight zone between established rules of administrative 
law and judicial procedures. 

An outstanding feature of the Judgments Section’s enforcement of 
antitrust decrees, whether secured through litigation or by consent 
of the parties, is the complete absence of procedures to bring to the 
attention of the Antitrust Division instances where defendants have 
failed to comply with their requirements. The Antitrust Division 
relies upon the same surveillance procedures for an industry that is 
subject to the terms of an antitrust decree that it uses in an industry 
which has had no history of antitrust litigation. Although this sit- 
uation may be attributed to budgetary limitations, nonetheless it 
a serious deficiency in the administration of the antitrust program of 
the Department of Justice. 

As the matter now stands, consent decrees, if they have been obeyed 
at all, are largely self-enforcing. From the passage of the Sherman 
Act in 1890 antil the date of the hearings in October 1957, a total of 
only 31 criminal and civil-contempt proceedings had been instituted 
by the Department of Justice to enforce all antitrust judgments. Not 
withstanding the substantial increase in enforcement activities Mm 
recent years, it is clear that the Antitrust Division’s procedures and 
staff continue to remain woefully inadequate for the requirements of 
its judgment enforcement responsibilities. 

To a major extent the personnel of the Judgments Section deal 
with decree enforcement problems on an administrative basis, In 
this activity the Antitrust Division has undertaken a system of indus 
try supervision and regulation. Since the primary responsibility of 
the Department of Justice is to serve as counsel for the Government 
in the conduct of litigation, the facilities of the Department are neither 
devised for, nor readily adaptable to, an administrative undertaking 
of this nature. As a consequence, the personnel in the Antitrust 
Division must attempt to supervise business activities on the basis of 
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incomplete knowledge and a lack of familiarity with the operating 
details of the industry concerned. 

Congress, in sections 6 (c) and 6 (e) of the Federal Trade Commis- 
sion Act, has supplemented the Attorney General’s authority in anti- 
trust cases with the facilities and the comprehensive investigator 
process of the Federal Trade Commission. It is regrettable that the 
Attorney General thus far has virtually ignored this power. Utiliza- 
tion of the authority contained in these sections undoubtedly would 
reduce the need for any legislation to grant the Department of Justice 
authority to issue a so-called civil investigative demand for compulsory 
delivery of documents, It would also increase the effectiveness of the 
Department of Justice’s consent decree program. 

n some cases the relief obtained in a consent decree may be adequate 
to restore competition to the affected industry. Although the Anti- 
trust Division views a negotiated settlement as a case won, and the 
consent judgment may be proclaimed as a great victory over antitrust 
violators, however, if, during the course of negotiation the Govern- 
ment has compromised its economic objectives for the sake of ex- 
pediency, the relief obtained will be ineffective to realize the objectives 
of the antitrust laws or to correct the conditions that were attacked by 
the Government in its complaint. This problem was presented in 
both the A. 7’. & 7. consent decree and the oé/ pipeline consent decree 
which the committee examined in detail. In each of these cases, for 
the reasons set forth at length in this report, the consent decrees have 
had little value as instruments of antitrust policy. 

In addition to the dangers inherent in the compromise of necessary 
relief, consent settlements by the Antitrust Division result in a sub- 
stantial lessening, if not the virtual elimination, of the deterrent effect 
the antitrust laws have on business operations. As a deterrent the 
antitrust laws are weakened when the chances that a suspected violator 
will be brought to trial are but one out of four. 

A consent decree all but removes the possibility that a company, if 
it undertakes a program of doubtful legality, will be held lable in 
private treble damage suits for resultant injuries to competitors. In 
view of the substantial damages that have been assessed in private 
antitrust litigation in recent years, the threat of such damages has 
become an important factor to be considered by corporate officials in 
the conduct of their affairs. 

The protracted nature of antitrust litigation, with the expense and 
complexity of proof of the legal and economic issues involved, makes 
it difficult at best for a private citizen to prosecute to conclusion an 
action under the antitrust laws. When the private litigant is deprived 
of the use of the Government’s decree as prima facie evidence, a 
private action becomes virtually impossible to maintain. The almost 
inevitable consequence of the acceptance of a consent decree by the 
Department of Justice in an antitrust action, therefore, is to reduce 
the effectiveness of section 5 of the Clayton Act and to deprive suitors, 
who have been injured by unlawful conduct, of their statutory reme- 
dies under the antitrust laws. 

Consent settlement procedures also diminish the deterrent effect of 
the antitrust laws because they permit defendants to avoid much of 
the unfavorable publicity that usually attends antitrust litigation. 
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When a corporate official knows that the probabilities are that, if the 
activities are detected, antitrust attack on a proposed economic pro- 
— can be concluded amicably, with no notoriety, and with little 
anger of resultant private antitrust actions, there is virtually nothing 
to lose and everything to gain from undertaking a questionable pro- 
gram. Large scale use of the consent decree to conclude antitrust suits 
instituted by the United States, therefore, amounts to an invitation 
to corporate officers to undertake activities that may violate the law. 

The element of secrecy that surrounds the entire consent decree 
program is contrary to the general policy established by Congress in 
1913 that antitrust enforcement proceedings shall be public. Although 
competitors of the defendant who are not parties to the Government 
action may be affected by the terms of the consent decree, as the con- 
sent decree program is now administered there is no way such competi- 
tors may ascertain whether or not the Government adequately has 
protected their interests. Since he is excluded from the negotiations, 
and has no notice that a consent decree that affects his industry is 
to be submitted to the court, the nonparty to the Government’s action 
cannot discover the effects of the consent decree on his activities until 
after it has become operative. 

The committee does not suggest that it would be necessary, or even 
appropriate, that competitors, who are not parties to the Government's 
suit, should participate in the negotiations between the Department 
of Justice and the defendant. The committee believes, however, that 
the Department of Justice should devise procedures which would 
assure competitors of the defendants a greater participation in the 
preparation of the terms of a consent decree than is now provided by 
the sporadic discussions which the Department of Justice on occasion 
initiates. 

Revision of the current antitrust consent decree procedures utilized 
by the Department of Justice is essential. It is appropriate that the 
Attorney General be given an opportunity, first, to accomplish this 
revision through changes in the rules that govern the administration 
of his Department. If the Attorney General fails to act, however, 
or if the changes he institutes are inadequate, Con should, by 
legislation, establish mandatory procedures and standards of conduct 
for this area. 

Revision of consent decree procedures of the Department of J wr 
as the Committee wratiencnve 2 should provide notice to the public o 
the terms of the consent decree, and establish a waiting period after 
there has been agreement between the Government and the defendant. 
During the waiting period, private parties, who may be affected by the 
terms of the decree, should be given an opportunity to intervene in the 


Government’s case in order to present their objections to the court for 


its consideration. 

When the Department of Justice presents a consent decree to the 
court for its approval, it should be accompanied by a statement that 
sets forth the facts involved, the defendant’s position, the meaning 
of the provisions used in the decree, and the reasons that form the 
basis for the Department’s acceptance of the particular compromise. 


The necessity to make such a statement should go far to insure against. 


arbitrary action in the consent disposition of antitrust litigation. 
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In addition to legislation that may be needed to accomplish effective 
revision of the Department of Justice’s consent settlement procedures 
the committee recommends that Congress consider an amendment of 
section 5 of the Clayton Act to give the court, in an antitrust case, 
discretion as to whether or not the consent decree would be available 
for use by private litigants to establish a prima facie case in treble 
damage litigation. 

EMANUEL CELLER. 
Prerer W. Roprno, Jr. 
Lester HortzMan. 
Herman TOL. 
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MINORITY VIEWS 


INTRODUCTION 


The operation of the antitrust laws and the settlement of antitrust 
lawsuits in the consent decree program of the Department of Justice 
are extremely important subjects. In our free enterprise economy the 
preservation of competition under rules fair to everyone is essential. 

The study of the Antitrust Subcommittee and its report could have 
made a valuable contribution in this field. The lack of any serious 
study of the basic problems of antitrust law enforcement and the lack 
of any constructive suggestions for its improvement (coupled with 
the obvious bias of the majority and its determination by innuendo 
inference, and distortion of the record to smear the Department of 
Justice) has in our judgment been harmful rather than helpful in 
promoting national antimonopoly policies. 

The minority cannot agree with the findings and recommendations 
contained in the majority report. The investigation was not produc- 
tive of its avowed legislative purpose.* Instead of analyzing the 
consent decree procedures followed by the Department of Justice 
and the actual effectiveness of consent decrees in preventing monop- 
olistic practices, the majority investigated two cases for alleged im- 
proper activities by high administration officials. As a result, the 
majority produced no new worthwhile proposals for legislation. Its 
recommendation for notice to the public prior to the court approval 
of consent decrees—a recommendation which, with certain reserva- 
tions, we agree—warrants serious consideration. However, this 
proposal was not the result of this investigation; it was first ree- 
ommended during a Republican Congress as the result of an inves- 
tigation of another committee.* 

It should be stated at the very outset that the majority report is not 
the report of the full Judiciary Committee of the House of Repre- 
sentatives. It is only the report of 4 of the 6 Democratic members of 
the Antitrust Subcommittee and has not been considered or approved 
by the full committee. The minority’s request to present the report 
to the full Judiciary Committee for consideration on the merits was 


1 Chairman Celler’s introductory remarks were that “objectives” of the hearings would 
necessitate ‘“‘an analysis of the procedures the Department of Justice uses to dispose of 
antitrust litigation on consent of the parties, and a consideration of whether specific 
legislation by the Congress with respect to these procedures would be desirable’ (hearings, 


p. 1). 
2See Monopolistic and Unfair Trade Practices, H. Rept. No. 2465, p. 27, 80th Cong., 2d 
sess., Select Committee on Small Business, December 1948. 

%It is doubtful whether the Antitrust Subcommittee of the Committee on the Judiciary 
has legal authority to publish a report without submitting it to the full committee for 
approval. The Committee on the Judiciary has no separate rules but is governed by the 
Rules of the House of Representatives. Sec. 735, Rules of Committee Procedure, Jeffer- 
son’s Manual and Rules of the House of Representatives, provides: ‘‘No measure oF 
recommendation shall be reported from any committee unless a majority of the committer 
were actually present.” 

Also, H. Res. 27, 86th Cong., 1st sess., which authorized the investigation, provides 
that the “committee [not the subcommittee] shall report to the House * * * the resul 
of its investigation and study, together with such recommendations as it deems advisable.” 
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refused. Therefore, the report has no official status and is not a 
document of the House of Representatives. 

The minority, before criticizing the majority report, suggests that 
serious consideration be given to conducting a comprehensive, non- 
partisan inquiry into the effectiveness of consent decree procedure— 
particularly the effectiveness of consent decrees as instruments of anti- 
trust policy in restoring competition and eliminating monopolistic 
practices. Although the majority report contains an interesting in- 
troductory chapter on this subject, its conclusions are largely matters 
of opinion and lack factual justification. We, therefore, suggest that 
the broad powers vested in the Attorney General to dispose of national 
economic issues is a proper subject for legislative inquiry. 

This matter was not thoroughly investigated because the subcom- 
mittee’s inquiry was too narrow to form any valid basis for the far- 
reaching changes recommended. As stated, only two consent decrees, 
the oil pipeline and the A. T. & T. consent decrees, were analyzed. 
Both of these decrees dealt with unusual economic issues and both in 
retrospect have become very controversial. 

The objectives of the investigation, and the type of investigation 
which we recommend, if sincerely approached, will require the analysis 
of a large number of consent decrees. No two consent decrees, no 
matter how selected, can possibly furnish the basis for suggesting 
amendments to the antitrust laws, which have such extensive applica- 
tion to the orderly functioning of our entire economic system. Cer- 
tainly, careful consideration of the probable effects of any amendments 
(a procedure which was not followed in this investigation) will be 
necessary before the minority can join in the recommendations for 
congressional action. 

ach industry has its peculiar problems relating to the enforcement 
of the antitrust laws and each consent decree must be judged in light 
of the abuses it was intended to correct. Also, as graphically illus- 
trated in this hearing, national defense considerations may at times 
be a necessary and valid reason for temporarily relaxing antitrust 
warpage in the areas of our economy geared to the national defense 
effort. 

Unfortunately the technique of the majority was to examine two 
consent decrees in detail (which it obviously picked as bad examples) 
and to infer that the procedures followed are representative of the 
entire consent decree program of the Department of Justice. For ex- 
ample in its textual discussion, the majority specifies that the Antitrust 
Division should enter into consent settlements (in cases in which novel 
questions of law are presented or when the Government’s complaint 
attacks the structure and operations of dominant corporations that 
determine the standard of conduct for an entire industry) only— 
when the defendants agree to all of the relief which the Department of Justice 

leves is essential to reestablish competition, eliminate the conditions which 
caused the Government to institute its action, and to dissipate the fruits of 
monopoly.‘ 

This sort of academic suggestion, together with the conclusion that 
consent decree procedure has usurped the judicial function,’ may be 
useful; but it is really no more than every antitrust administrator 


‘Majority report, p. 27. 
*See majority report, p. 15. 
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already knows. It is typical of the majority’s broad recommendations, 
which have the effect of criticizing and accusing by suggesting that a 
different procedure is being employed and that the Antitrust Division 
is actually approving decrees which perpetuate monopolies. This the 
majority cannot factually know because there is no evidence in the 
record to support the assertions. Indeed, we submit that had the 
investigation of the subcommittee included a representative sampling 
of other consent decrees (to suggest a few recent cases, the I. B. M., 
the Eastman Kodak, the United Fruit Company, and the RCA cases),* 
the majority may have found that its “ground rules” are already being 
followed. But it is now a matter of pure speculation. Thus, we 
recommend a further investigation into this very important area of 
antitrust policy and enforcement. 

In addition to the Department of Justice, the majority critizes 
the Defense Department,’ the Interstate Commerce Commission,’ and 
the Federal Communications Communications Commission.’ These 
criticisms relate principally to the purported influence these agencies 
exerted in the negotiation and enforcement of the two consent decrees 


In United States v. International Business Machines Corporation (S. D. N. Y., Jan. 25, 
1956), the decree opened up an entire industry to competition. IBM's monopoly power was 
dispelled by requiring the sale of tabulating machines at reasonable prices. IBM was 
enjoined from including om Cry fl maintenance and repair in leases of its machines and 
Was required to make available all of its present patents, plus patents acquired within § 
years, to firms desiring to compete. Should these and other provisions of the decree prove 
ineffective, IBM after 7 years must divest itself of its capacity to manufacture in excess 
of 50 percent of the total tabulating cards manufactured in the United States. 

In United States v. Eastman Kodak Company (W. D. N. Y., Dee. 21, 1954), the decree 
opened up to competition the entire color film processing industry which had been monop- 
olized by one company. Eastman’s fair trade contracts, which included the processing 
fee in the retail price for color film, were canceled. In addition Eastman was required to 
make available its processing patents to all who desired to enter the business of processing 
and developing color film. 

In United States v. United Fruit Company (E. D. La., Feb. 4, 1958), the defendant will 
be required to divest itself of sufficient assets to establish a competing company capable 
of sapeuant one-third of the volume of bananas presently imported by the United Fruit 
Co. n addition it is enjoined from engaging in a number of practices which it previously 
in furtherance of its monopoly position. 

n United States v. Radio Corporation of America (S. D. N. Y., Oct. 28, 1958), the decree 
effectively provides for the breaking up of the monopoly position RCA had in its patent 
licensing, manufacture, sale, and distribution of ‘“‘radio purpose” products. Practically 
speaking, by requiring RCA to license royalty free all of its existing patents (approxi- 
mately 12,000) plus requiring RCA to establish a “patent pool” licensing arrangements on 
100 of its patents: relating to color television, the decree dispels the monopoly power of 
RCA and opens up the radio and television industry to more effective competition. 

(Also, since entry of the decree in United States vy. Pitney-Bowes (D. Conn., Jan. 9, 
1959), 16 companies have expressed an interest in getting into the manufacture of postage 
meter equipment and 1 company has been qualified M the Post Office Department to manu- 
facture this equipment (Wall Street Journal, Apr. 17, 1959).) 


7The Defense Department is principally criticized for attempting to inject “itself into 
the very merits of the [A. T. & T.]' litigation * * * ” (majority report, p. 57). While the 
Defense Department was interested in the probable effect that divestiture of A. T. & T. 
and Western Electric would have on the ability of the Bell System to perform its defense 
commitments and frankly informed the Justice Department of its views, there is no 
evidence: that it sought to fashion the outcome of the antitrust issues involved, The 
eoncern of the Defense Department as related to the settlement of the antitrust case by 
the Department of Justice is briefly discussed hereinafter in the chapter devoted to the 
A. T. & T. consent decree, 

8The Interstate Commerce Commission is principally eriticized for having permitted 
oil pipeline personnel to assist the ICC in the preparation of valuation data and for its 
cooperation with or reliance upon the engineers-accountants valuation committee of the 
American Petroleum Institute.. Since the hearing, the ICC is no longer permitting, oil 
pipeline personnel to assist in the preparation of valuation data and has proposed to 
create its own industry advisory committee (majority report, p. 300). The minority 
joins. incommending the ICC on these changes. 

®The Federal Communications Commission is ch yy =n criticized for its failure “ever 
to conduct a general telephone rate a eh [which] left it in a peculiarly unfortunate 
osition to advise the Department of Justice with respect to the antitrust, settlement. 
n addition the majority contends that “in advising-the Department * * * the Commis 
sion.suppressed the caveat of its staff that effeetive regulation depended upon the ade- 
uacy of the resources at the command of the agencies * * *” (majority report, pp. 292, 
93), This is more a matter of opinion.than conclusions drawn from the facts in the 
record. Therefore, the extent to which the ICC influenced the decision of the Attorney 
General in the settlement of the A. T. & T. case is discussed hereinafter in the chaptet 
devoted to the A. T. & T. consent decree. ' “ie ' 
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in question. The principal criticism is leveled at the Department of 
Justice. The minority deems it essential to correct the glaring and 
erroneous inferences and distortions of facts in the majority report. 


THE A. T. & T. CONSENT DECREE 


The majority report, in criticizing the terms of settlement of the 
A. T. & T. antitrust litigation, which attorney General Brownell 
approved, is really second-guessing a lawsuit. 

here is no universally accepted standard for the exercise of dis- 
cretion and judgment of a lawyer in determining whether to proceed 
to trial or to settle. In the opinion of Attorney General Brownell 
and his responsibile subordinates, divestiture of Western Electric from 
A. T. & T. would not likely be obtained through a trial of the case. 
In their judgment the provisions of the consent decree, which were 
agreed to by the parties and subsequently er grr by the court, 
were the best that the Government could obtain under the 
circumstances. 

Simply because some members of the Antitrust staff and the ma- 
jority members of this subcommittee as lawyers hold a different 
opinion proves nothing except that lawyers frequently disagree ‘on 
legal questions and upon the probable outcome of litigation. Of 
course, the majority are entitled to their opinion of the legal skill of 
Attorney General Brownell and his staff; but this certainly does not 
warrant the inference of bad faith and neglect of public interest which 
the majority charges and which the record refutes. In fact, even the 
attorneys in the Antitrust Division who were opposed to the settle- 
ment were extremely doubtful of obtaining a court-ordered and divesti- 
ture of Western Electric from A. T. & T. 

By contending that the A. T. & T. consent decree was obtained 
through an “abdication of duty” *° on the part of principal Govern- 
ment officials and that Attorney General Brownell sought only a 
“face-saving resolution,” “ the majority reveals the true reason the 
A. T. & T. consent decree was singled out for investigation. The 
majority was obviously more interested in uncovering acts of bad faith 
on the part of high administration officials than it was in following 
the avowed purpose of the legislative inquiry. 

Chairman Celler’s introductory remarks were that the “objectives” 
of the hearings would necessitate— 
an analysis of the procedures the Department of Justice uses to dispose of anti- 
trust litigation on consent of the parties, and a consideration of whether specific 
legislation by the Congress with respect to these procedures would be desirable.” 
| This approach was not followed. Instead, in order to leave the 
inference that the decree was negotiated in bad faith, the majorit 
has assumed throughout there would have been a court-directed di- 
vestiture of A. T. & T. and Western Electric. This assumption com- 
arerlooks the very real possibility (as discussed by the. Anti- 
trust Division attorneys assigned to the case) that the A. T. & T.-West;. 
ern Electric relationship bs approved by the court. 

The A. T..& T.-Western Electric relationship had been in existence 
for over 70 years at the time suit was filed in January 1949. Its le-' 


Majority report, p. 293. 
4 Majority report, 291. 
“ Hearings, p. 1. 
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gality during this period had never been questioned by either Demo- 
cratic or Republican administrations. With the passage of the Federal 
Communications Act and the growth of the State regulatory commis- 
sions, its rates for telephone service were subject to public utilit 
regulation; and after the Supreme Court decision in Smith v. /llinow 
Bell Tclephone Co.3* Western Electric’s earnings and prices for tele- 

hone equipment were subject to regulation. In addition, since World 
War II, at the Government’s insistence, the Bell System undertook 
vital defense projects. It was competent to manage these projects 
ry. 9! because of its integrated system, which was attacked as illegal 
in the Government’s antitrust complaint. 

It is interesting that the majority criticized Attorney General 
Brownell for failure to obtain divestiture (and thus indirectly criti 
cized the court, since the court approved and adopted the agreement 
of the parties in the consent decree) ; but no Se abec of the majority 
has introduced a bill before the Congress or even suggested congres- 
sional action to divorce integrated suppliers from publicly regulated 
utilities. It is, therefore, unfair for the majority to assume as a 
rey conclusion that the same court which approved the settlement 
would have granted divestiture and that the Attorney General acted 
in bad faith in agreeing to settlement. 

The A. T. & T Western Electric corporate and business relation- 
ship presented one of the best examples of vertical integration existing 
for the purpose of supplying equipment to be used by a publicly 
regulated utility. From an antitrust standpoint, the market was not 
the usual consumer market but a market created and existing because 
of A. T. & T.’s requirements for equipment to be used in furnishing 
communication services. 

As such, the case presented for the first time the novel questions con- 
nected with the possible application of section 2 of the Sherman Act * 
to a public utility with an integrated supplier. This was by no means 
the usual section 2 Sherman Act situation whereby a monopolist, 
through predatory practices or other abuses, had acquired and was 
exercising monopoly control in an otherwise free market. Here the 
dominant position of Western Electric, as the supplier of a regulated 
utility, would have to be adjudged to be an “unreasonable” restraint 
of trade in which A. T. & T. had acquired and used Western Electric 
for unlawful monopoly purposes, instead of through necessity being 
compelled to use Western Electric to perform its public utility duty.* 

_As will be demonstrated, the genuine doubt that the court would 
disapprove the Bell System of integration, plus the added considera- 
tion that the Federal Communications Commission and the State 

ulatory commissions have the right to disallow telephone rates 
ich reflect too high a cost for telephone equipment, prompted settle- 


U. S. 1383 (1930). j 

me e 16, Séc. 2 of the United States Code provides: “Dvery person who shall monop- 
lize, or attempt to monopolize, or combine or conspire with any other person or persons, 
to monopolize any of the trade or commerce among the several States, or with foreign 

nations, shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall 
punished by fine not exceeding fifty thousand dollars, or by imprisonment not exceeding 
e year, or by both said pumibumeate, in the discretion of the court.” (As amended July 
Al 1955, ch. 281, 69 Stat. 282. Prior to the amendment, the maximum fine was $5,000.) 
A. T. & T.’s position is that it was compelled, because of the complex and specialized 
nature of the equipment used in its operations, to rely upon an integrated system of su ; 

paid for one equipmen or de on see pp. 

1958-2000, 2170-2191, and 74078.) 
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ment. It can be argued that the Attorney General deprived the 
court of an opportunity to pass upon the legality of the issues, But 
the decree embodying settlement is entered only after the approval of 
the court. The same argument can be made with respect to the settle- 
ment of any lawsuit. ‘The Attorney General does not ordinarily go 
to trial and risk losing a case in its entirety when he is satisfied that 
the public interest can be protected through a settlement. Indeed, 
these settlements in antitrust cases often contain provisions for restor- 
ing competition which a court after trial would not order. 

ad the majority limited its quarrel to the merits of the Attorney 
General’s decision, we would have no objection. The effectiveness of 
antitrust consent decrees in the regulated segments of our economy 1s 
a valid question for legislative inquiry. But to pursue only an un- 
supportable inference of bad faith is not suitable. 

Our awareness of the legal issues involved does not mean that we 
endorse an interpretation of the antitrust laws which will be favorable 
to big business. We are certainly in favor of strengthening the anti- 
trust laws and in enacting new measures to curb the monopolistic 
and restrictive practices which cannot be corrected under the present 
status of the law. It is regrettable the majority did not utilize the 
opportunity of the present investigation for this purpose. 


A chronology of events leading to settlement 


In order to properly understand the manner in which the Depart- 
ment of Justice disposed of the issues involved in the A. T. & T. case, 
a brief chronology will be helpful. 

The A. T. & T. complaint was filed on January 14, 1949, but with- 
out the usual investigation conducted by the Department of Justice 
prior to the filing of an industrywide antitrust complaint. 

This was probably because the Federal Communications Commis- 
sion, pursuant to a joint resolution of Congress, had just conducted 
an investigation of the telephone industry and concluded that the 
begnlatory powers of the Commission, with minor exceptions, were 
adequate, Mr. Holmes Baldridge, the attorney chiefly responsible for 
bringing the antitrust action, had been a member of the special FCC 
investigatory staff. Because he disagreed with the FCC recommenda- 
tions, he went to the Justice Department and started the monopol 
suit against A, T, & T. and Western Electric. Baldridge thought 
Western Electric’s prices were too high and his purpose in bringin 
the suit was “to introduce some competition in the purchase * * * of 
telephone apparatus and equipment.” ** Thus, prior to filng— 
numerous conferences [were had] with various members of the personnel of the 
Federal Communications Commission." 

A. T. & T. and Western Electric filed their answer to the complaint 
on Apri] 29, 1949. No action was taken by the Government until An- 
gust 24, 1951, when the Government filed its discovery motion, inter- 
rogatories, and a schedule calling for the submission of documents. 
On or about June 30, 1953, the defendants complied with the request 


* Hearings, p. 3613. 


* Hearings, p. 3611. This was not the usual procedure of conducting an investigation 
Prior to filing a major antitrust action. It is the first time, within the minority’s know]- 
edge, that the Antitrust Division filed a major antitrust case without a thorough and inde- 
Pendent investigation of the facts. Usually there is a comprehensive FBI investigation 
and, if criminal action is contemplated, a grand jury investigation of the alleged or 
Suspected antitrust violations. 
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for submission of documents by submitting approximately 14,300 
documents to the Government."* 

Meanwhile defendants had decided to seek a formal postponement 
of the trial. The Korean war having intervened, they considered that 
the burden of preparing for trial seriously interfered with their de- 
fense efforts. On February 28, 1952, counsel for defendants requested 
Attorney General McGrath to postpone the trial and again on Janu- 
ary 12, 1953, counsel wrote to Attorney General McGranery in order 
to confirm the fact that no decision had been made on the request for 
postponement. 

During the prior administration, the Antitrust Division made no 
effort to bring the case to trial. Thus, Attorney General Brownell 
took charge of a case on which there had been little or no activity 
and no indication of whether the prior Attorneys General considered 
that the suit had merit. 

Dr. M. J. Kelly, president of Bell Laboratories, prior to the chan 
in administration, discussed postponement of the trial with officials 
of the Defense Department. After the change in administration, 
Dr. Kelly acquainted Secretary Wilson with the postponement issue. 
wes Wilson on July 10, 1953, wrote to the Attorney General 
an — . 


urged that the Department of Justice review this situation with a view of making 
suggestions as to how this potential hazard to national security can be removed 
or alleviated.” 

In March 1953, Attorney General Brownell publicly announced he 
was “reviewing the pending antitrust cases in the Department for the 
ee of deciding whether any of them should be dismissed.” ?° On 

une 12, 1953, counsel for A. T. & T. met with the Assistant Attorney 
General in charge of the Antitrust Division, Judge Stanley N. Barnes, 
and left a memorandum urging dismissal. 

On June 27, 1953, Mr. T. Brooke Price, vice president and general 
counsel of A. T. & T., saw Attorney General Brownell at a meeting 
of the Fourth Circuit Judicial Conference at White Sulphur Springs 
and gave him a copy of the memorandum previously filed with Judge 
Barnes. 

Mr. Price on this occasion— 
made a number of statements about the injury the case threatened to our 
efficiency and progress as a communications company and to our contribution 
to the national defense, told him that under the previous administration we 
had temporized by asking for postponement only, but that we were hopeful that 
he would see his way clear to have the case dropped.” 

Attorney General Brownell flatly refused to dismiss the case and 
told Mr. Price that if A. T. & T. wanted to dispose of the case they 
should consider the possibilities of settlement and submit an offer. 
Asa means of starting settlement negotiations— 
the thought that we could readily find practices that we might agree to have 
enjoinied with no real injury to our business.” 

By “injury” the Attorney General undoubtedly meant the “injury” 
Mr. Price thought the case threatened to A. T. & T.’s efficiency as 
a communications company and contributor to the national defense. 


38 Hearings, p. 1687. 
Hearings, p. 2031. 
2 Hearings, p. 1946. 
21 Hearings, p. 1953. 
2 Hearings, p. 1953. 
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This action has been interpreted by the majority as a proposal that 
“the defendants should submit to a face-saving decree that would omit 
the basic relief requested by the Government’s complaint, namely, 
divorcement of Western Electric from the Bell System.”” Mr. Price, 
on the other hand, concluded that the Attorney General “was in- 
dicating that we ought to get busy and make some kind of an offer to 
open negotiations for the settling of the case.”** He did not conclude 
that the Attorney General— 


was saying on what terms the Department would dismiss the case and we know 
that 2 years later the Department was still insisting on divestiture of Western 
Electric Co.* 


Mr. Price’s chance meeting with the Attorney General is noted 
in a memorandum prepared by Mr. Price for his own files. It was 
later made available to the subcommittee to demonstrate the good 
faith of A. T. & T. at this stage of the settlement negotiations. Since 
excerpts have been quoted out of context, it is reproduced in full 
below in the footnotes.” 


% Majority report, p. 55. 

* Hearings, p. 1951. 

> Hearings, p. 1951. 

*“At the invitation of Judge Parker, I attended the meeting of the Fourth Circuit 
Judicial Conference held at the Greenbrier Hotel, White Sulphur Springs; W. Va., last 
June. Attorney General Brownell read to the conference an important paper on the 
policies of the Department of Justice with respect to the antitrust laws and at the 
adjournment of the session a number of us went up to shake hands with him. 

“He remembered me and chatted for a moment, and I asked him if I might have a 
talk with him before he left. On the following day, June 27, I called his cottage and he 
invited me to come up to see him. He was occupying alone the manager’s cottage on 
the hill above the hotel. He came out on the porch to meet me and we sat on the porch 
and talked for 25 minutes. Nobody else was present or near. 

“T had brought with me the memorandum we had recently filed with Judge Barnes 
presenting our arguments for dismissal of the ease; and at this time the policy of the 
company was to insist on dismissal and not to discuss settlement. I asked Mr. Brownell 
whether he had seen the memorandum and offered to leave a copy with him to read. He 
me that he had read it, was quite familiar with it, and considered it an excellent 
piece of work. 

“TI then made a number of statements about the injury the case threatened to our 
eficiency and progress as a communications company and to our contribution to the na- 
tional defense, told him that under the previous administration we had temporized by 
asking for postponement only, but that we were hopeful that he would see his way clear 
to have the case dropped. He hesitated over this a bit and then asked me to give him the 
particular items sought in the prayer for relief. I did this in general terms, not having 
a copy of the complaint. 

“He asked me who had the case in charge in the Department and I said Mr. Emmer- 
glick. He said he did not think Emmerglick would be able to continue with the case or 
handle it because he was taking on two important assignments, the tanker case and the 
Aluminum Co. matter. 

“He reflected a moment and said in substance that a way ought to be found to get rid 
of the case. He asked me whether, if we reviewed our practices, we would be able to find 
things we are doing which were once considered entirely legal, but might now be in viola- 
tion of the antitrust laws or questionable in that respect. He went on to say that he 
Would be surprised if in a business such as ours things of this sort did not exist. The 
interpretation of the antitrust laws had changed and the courts had very different views 
today about many business practices from the earlier opinions. Consequently, he thought 
that we could readily find practices that we might agree to have enjoined with no real 
injury to our business. 

“I told him we had thought about the matter but I was not prepared at the moment to 
Say that we could proceed in that fashion. He said if we tried we could certainly find 
things of that sort that could be used as a basis for a consent decree (I noted carefully 
that here for the first time he was specific in using the term “consent decree”). He was 
how so specific that I felt I had to go one way or the other and I did not feel at liberty 
to weaken on what I understood to be our position at that time. I said that our manage- 
ment had not been willing so far to admit that any injunction ought to be entered against 
the company, but they felt that the case ought to be dropped. 

“He said, ‘I don't think that’s a very sensible attitude for them to take.’ I said, “They 
are sensible people and they will give this matter further consideration. I don’t mean 
that they have adopted a final unchangeable position, but that’s the way they now feel.’ 

“I thought it wise to change the trend of the conversation and asked him whether the 
appointment of the proposed commission to examine the antitrust laws would involve any 
postponement in dealing with cases such as ours. He said no, this was part of the ordinary 
routine of the Department which would go on just the same. 

“As I got up to go he walked down the steps with me and repeated his statement that 
it was important to get this case disposed of. He said the President would understand 
‘ag —_ _ that if a settlement was worked out he could get [t]he President’s approval 

minutes. 

“As I was leaving, I reminded him that we had applied to Judge Barnes to have the 
case dismissed, and I said that I assumed it would be all right if we did not hear from 
Judge Barnes in the near future to get in touch with him to find out what was to be done. 
He said that was right” (hearings, pp. 1953, 1954). 
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Almost a year after the White Sulphur Springs meeting, Mr. H: S. 
Dumas, an executive vice president of A. &T., met with the At- 
torney General and urged dismissal of the case but was informed “that 
he would not dismiss it.” *° 

Further conferences were then held. At one conference on October 
20, 1954, Judge Barnes indicated “he was still at the divestiture 
issue.” 

On December 6, 1954, Gov. Wilber M. Brucker, General Counsel for 
the Defense Department, wrote to Judge Barnes and informed him 
of the vital interest of the Defense Department “generated * * * by 
its overall concern for national survival.” Governor Brucker 
urged— 
that consideration be given to some method of achieving complete compliance 
with the Sherman Act * * * short of actual trial, to the end that the national 
defense effort may not be seriously impaired.” 

Before the change in administration, Secretary of Defense Lovett 
on December 23, 1952, stated in a memorandum previously classified 
as secret that the A. T. & T. case was the only pending case which 
should be postponed. A “prosecution of the case would cause substan- 
tial damage to the defense effort.” * 

Negotiations then continued over a period of a year before the 
Antitrust Division, in early December 1955, informed A. T. & T. that 
it would consider a consent decree which did not require divestiture. 
During this period of continued negotiations several evenis of signifi- 
cance transpired. 

Mr. Edward A. Foote, Judge Barnes’ first assistant in the Antitrust 
Division, invited Mr. T. Brooke Price, vice president and general 
counsel of A. T. & T., to dinner at his home in Washington “to try to 

t some more information, to find out what his point of view was.” * 

r. Foote is purported to have told Mr. Price that “it was silly to 
think of trying the case” because, according to Mr. Price, “he [ Foote} 
had come to recognize * * * that this complaint was a monstrosity 
* * * and you just could not go to trial on that kind of complaint.” * 
Foote was probably guilty of an indiscretion in conducting such 
exploratory conversations with opposing counsel and he may not have 
been as clever as he thought in “find[ing] out what his [Price’s] point 
of view was.” * Indeed, Victor H. Kramer, the section chief in charge 
of the case, thought that “Foote was persuaded by the forceful argu- 
ments of counsel for A. T. & T. * * * the most able expositors of a 
point of view that it has ever been my pleasure to listen to.” ** How- 
ever, there is nothing to indicate that his “eagerness” aided “A. T. & T. 
[to proceed] to write a decree to its own liking.” * ¥ 

Before resolving the divestiture issue, the Antitrust Division 
through a series of conferences explored other provisions for injunc- 
tive relief such as patent licensing and competitive bidding require- 
ments. Throughout this period, A. T. & T. advanced the argument 


* Hearings, p. 2408. 

Hearings, p. 2119. 

2” Hearings, p. 2132. 

* Hearings, pp. 2132, 2133. 
™ Hearings, p. 1940. 

* Hearings, p. 3673. 

%3 Hearings, p. 2145. 

* Hearings, p. 3673. 

*® Hearings, p. 3589. 

% Majority report, p. 291. 


= 
P 
| 
( 
be 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 315 


that the regulatory commissions in fixing the rates for the Bell oper- 
ating companies have authority to inquire into the reasonableness 
of Western Electric’s prices ‘ani that divorcement would deprive 
the commissions of this power. Attorney General Brownell directed 
Judge Barnes to discuss this matter with the Chairman of the Federal 
Communications Commission. Later, the FCC, in a letter dated 
November 30, 1955, advised the Attorney General that— 

the powers encompassed within the existing Federal and State reguiatory frame- 
work can provide substantial safeguards against possible abuses in fixing the 
prices of Western for equipment and services supplied to the telephone companies 
in the Bell System.” 

Judge Barnes also sought the views of the National Association of 

Railroad and Public Utilities Commissioners, which in a detailed 
letter dated September 19, 1955, advised that— 
[i]t is a legally established ratemaking principle that the commissions have the 
authority * * * to inquire into and evaluate the reasonableness of the prices 
end profits of Western * * * and to disallow * * * such amounts as are deter- 
mined to be unreasonable or excessive and not in the public interest.” 

Undoubtedly, these opinions played an important role in the decision 
of the Attorney General and Judge Barnes to settle without divesti- 
ture. As Judge Barnes testified, “The decree relies upon the authority, 
expressed by the Supreme Court, given the regulatory bodies to go 
into those matters.” °° Faced wth this legal consideration plus the 
burden of proving that the A, T. & T.-Western Electric structure 
of vertical integration constituted an unreasonable restraint of trade, 
there is little doubt of Judge Barnes’ sincerity in concluding that 
the Government— 
could not obtain * * * by a court action * * * a complete divorcement of 
Western Electric and the A. T. & T. * * *.® 

Another factor which may have influenced settlement without dives- 
titure was the Attorney General’s belief that— 
any divestiture of Western from A. T. & T. would be certain to result in a sub- 
stantial increase in the cost of telephone service to the consumer * * *.” 

When the decision to settle without divestiture was reached, the 
members of the trial staff, who disagreed, refused to sign the decree 
and submitted separate memorandums stating their objections. Mr. 
Kramer thought the Attorney General’s decision represented “a seri- 
ous error in judgment.” * He also thought that his superiors were 
“motivated by * * * a high sense of duty and responsibility to the 
public interest.” * 

After prolonged negotiations, the consent decree was finally entered 
on January 24, 1956, some 21% years after the Attorney General’s so- 
called “abdication of duty” at White Sulphur Springs. 

_As entered, the decree contained no provision for divestiture; it 
limited the role of Western to manufacturing equipment that of a 
type sold to A. T. & T. and it prevented A. T. & T. from going into 
any field outside of furnishing common carrier communication 


* Hearings, p. 3692. 
® Hearings, p. 3691. 
® Hearings, p. 4096. 
® Hearings, p. 4091. 
“ Hearings, p. 3574. 
©“ Hearings, p. 3581. 
Hearings, p. 3575. 
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services.** Also the patent relief made A. T. & T.’s and Western's 
patents available to those who wished to compete with Western in 
furnishing telephone equipment as well as making available the 
patents in other fields. ; 

The foregoing constitutes a summary of the factors which led to 
a settlement of the case. Certain of these factors, because of the light 
in which they were treated in the majority report, warrant further 
discussion. ‘ 

Indeed, the majority’s inference of bad faith, wpon which the in- 
vestigation was based, could have been moderated and refuted by 
referring to the testimony of Judge Barnes before the Select Com- 
mittee on Small Business on March 29, 1956 (which has been made a 
part of this record), and by affording Attorney General Brownell an 
opportunity to testify in his own defense. 

‘Although Attorney General Brownell was interviewed by committee 
counsel prior to the hearings, he was not invited to appear and testify. 
In light of the seriousness of the charges affecting his personal in- 
tegrity, the minority considers this a grave departure from the Anglo- 
American legal concept by which one accused of wrongdoing is af- 
forded an opportunity to appear and make his defense. Indeed, this 
en is recognized by rule XI (m) of the Rules of the House of 

presentatives, which provides: * 

If the committee determines that evidence or testimony at an investigative 
hearing may tend to defame, degrade, or incriminate any person, it shall— 

(1) receive such evidence or testimony in executive session ; 

¢ 2) afford such person an opportunity voluntarily to appear as a witness; 
an 

(3) receive and dispose of requests from such person to subpena addi- 
tional witnesses. 

It is interesting to note that none of the Attorneys General of the 
Democratic administration who served after the complaint was filed 
(Justice Tom C. Clark, Mr. J. Howard McGrath, and Mr. James P. 
McGranery) were called to explain why the suit had not been pressed 
for trial or whether in their opinion divestiture could have been ob- 
tained. 

Attorney General Brownell could easily have been called with no 
danger to the position advanced by the majority. There never was any 
claim that the A. T. & T. consent decree is perfect. Judge Barneg 


In commenting upon the future effect of the decree in limiting A. T. & T. to common 
carrier communication services, Horace P. Moulton, vice president and generai counsel 
of A. T. & T., stated in part: 

“But let me add this, that I attach to this the greatest of importance, not because of 
pres we have had to go out of, but the impact that this may have on the future of this 

usiness. 

“IT think you will have to bear in mind that the history of industry generally is that 
po! anese and adds to its lines of endeavor. I can give you literally hundreds of examples 
at. 

“The Kaiser Co., which was a construction company, is now in the steel and aluminum 
business. Pan American Airways is very heavy in the hotel business, Electric Boat Co, 
is now General Dynamics. They used to build submarines, and they now build everything. 

“Now, there is an economic reason for this and that is economic survival in a changing 
economy, a changing technology. In the long future there may be great o Raphi 
for this Bell System along that line. This provision of this decree precludes us from 
going into them. 

“Let me just take an example. You take the transistor which we have the basic patents 
on. That patent permits us to exclude others completely, and we could have exploited 
that as other companies have exploited basic patents before. If we were to have another 
invention of that sort, and it is entirely possible, which has uses well beyond the commu- 
nications service field, we are completely precluded from og A that invention outside of 
the common carrier field, of exploiting it” (hearings, pp. 2423, — 

* Sec. 735, Rules of Committee Procedure, Jefferson’s Manual and Rules of the House of 
Representatives. 
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candidly stated that in view of the circumstances it was the best 
that could be done.*® “There is no question,” he stated, “that the de- 
cree, the consent decree, as it exists, embodies the fundamental theory 
that we are dealing with a portion of industry that is subject to regu- 
lation other than the antitrust laws.” “ 

In response to questioning by Congressman Roosevelt (before the 
Select Committee on Small Business), Judge Barnes stated, “['T|he 
only reason why we did not attempt to get complete divorcement of 
Western Electric and the A. T. & T. is that we became convinced we 
could not obtain it by a court action.” * Congressman Roosevelt, con- 
trary to the attitude displa ed at this hearing, accepted Judge Barnes’ 
explanation by stating, “AN right, sir. That is within your judgment, 
Iagree.” 

Judge Barnes was asked if the chief reason for filing the action was 
“to break up the Western Electric’s monopoly in the manufacture and 
sale of telephone equipment, and to restore competition in this field ?” ® 
Judge Barnes’ response was: 

The purpose certainly was to restore competition. The charge was that it 


should be broken up. As to whether that was the principal purpose or not, I don’t 
know. I didn’t file it." 


Rationale for the decree 

Judge Barnes then explained that since the decision in Smith v. 
Illinois Bell Telephone Co.,* the “situation, in the opinion of the State 
regulatory bodies * * * has changed and they believe that they do 
have adequate regulatory power.” ** He stated that the accounting 
provisions of the consent decree— 
should enable the regulatory bodies to determine whether or not a false, fictitious, 
or an accurate price was paid for the equipment sold by Western Electric. * * * 
[Slomebody else can supply or offer to supply a part at a lower price. All the 
regulatory body has to do is to disallow the difference between the substitute 
part at a lower price and the amount paid to Western Blectric, or offered by 
Western Electric.™ 
Competition within a regulated industry 

In explaining the manner in which the decree would bring com- 
petition into a partially regulated industry, Judge Barnes stated: 

[T]he best way to promote competition is to assure there cannot be artificial 
prices, to aSsure there are proper methods of keeping your books so that you 


can show what the actual prices are, to give some third person the opportunity 
to supply a cheaper product.™ 


He then explained that— 


[t]he patent relief in itself opens wide the door to hundreds of small businesses 
to attempt to supply these companies or to supply other companies.” 


In concluding, Judge Barnes stated : 


I do not take the position that there can never be divestiture in a regulated 
industry. I think that is going too far. But I say under the peculiar circum- 


* See hearings, p. 4105. 
“ Hearings, p. 4105. 
*® Hearings, p. 4091. 
Pe Hearings, p. 4091. 


Hearings, P; 4090. 
282 U. S. 183 (1930). 
3 Hearings, p. 4090. 
Hearings, p. 4092. 
% Hearings, p. 4094. 
Hearings, p. 
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stances of this case, we came to the conclusion that the best way to promote 
competition was what we could do in this particular decree.” 


Rationale for settlement without divestiture 


Thus, the rationale permitting settlement of the cass without di- 
vestiture was to confine— 


the activities of A. T. & T. and the operating companies to those areas subject 
to public utility regulation. * * * In the nonregulated area * * * [oblige the 
defendants} to divest themselyes of enterprises or operations not subject to 
regulation. And, via extraordinary patent relief * * * promote competition in 
the nonregulated areas, as well as in the production of telephone components 
in the regulated sector.™ 

The patent relief, which the majority report characterized as “the 

rimary relief obtained in the decree,” ® was unprecedented in scope. 

his relief was characterized by Judge Victor R, Hansen, Judge 
Barnes’ successor, as “more stringent than the provisions of any 
consent judgment previously entered.” ° 


An exercise of judgment 


Had the majority limited its quarrel to the exercise of judgment on 
the part of Attorney General Brownell and Judge Barnes, the mi- 
nority would have no objection. There would then be a legislative 
purpose behind the investigation. The extent to which the partially 
regulated industries can be controlled by the antitrust laws is a valid 
question for legislative consideration.” 


The meeting at White Sulphur Springs 

Since the majority premised its report on the inference there was an 
“abdication of duty” on the part of the Attorney General which de- 
prived the United States of its consent to the decree,® a further exami- 


nation of the events which constituted this so-called abdication of 
duty is warranted. ; 


Hearings, p. 4095. 

% Hearings, p. 4084. 

5° Majority report, p. 38. 

© Hearings, p. 3692. 

Sec. X of the consent decree reapitce the defendants to license royalty free to others, 
except parties to the so-called “B-—2’" agreements, every Bell System patent existing 
at the time the decree was entered under which licenses or sublicensing rights were 
exchanged under the B-2 agreements (hearings, pp. 1851-1856). The effect of this 
provision was to require royalty-free licensing of all Bell System patents, except those 
of the Teletypesetter Corp., totaling 8,500, in existence on the entry of the judgment 
(hearings, pp. 2952-2953). Sec. X also requires the defendants to license royalty free 
these patents of RCA and GE existing at the time of entry of the decree which under 
the “B-—2” agreements the Bell System had a right to sublicense. 

If an applicant requests, the royalty-free license must include a royalty-free grant of 
immunity for sale or use abroad under the Bell System’s foreign patents (hearings, 
p. 1855). Sec. X perpetually requires the Bell System to license its future patents to 
all applicants on a reasonable and nondiscriminatory basis under court supervision. 

Sec. XIV of the decree requires defendants to a ne a furnish their patent licensees 
technical information for the equipments made by Western Electric for sale to the Bell 
Telephone Co.’s consisting of “* * * manufacturing drawings and specifications of the 
materials and parts comprising such equipments and manufacturing drawings and speci- 
fications covering the assembly, wiring, and acceptance test requirements of such equip- 
ments” (hearings, p. 1857). 

Sec. XV of the decree enjoins defendants from making, enforcing. or adhering to any 

ment dividing fields of manufacture, sales or distribution with others, providing 
exclusive licenses under patents, granting the right to sue for infringement of anothers 
atent or containing patent licenses conditioned on the restriction of quantities, dollar 
imitations, sales to designated persons or restricting the sales price of the licensed 
equipment (hearings, p. 1859). 

1 Judge Barnes (during his appearance before the Select Committee on Small Business) 
in response to whether bringing Western Electric under public utility regulation was using 
the decree to legislate, replied, “Far from it. This decree does not such thing. The decree 
relies upon the authority, expressed by the Supreme Court, given the regulatory bodies to go 
into those matters. We have not attempted in any way to change the law that was estab- 
lished in Smith v. United States” (hearings, p. 4096). 

® Majority report, p. 293. 
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According to the majority, the present administration never in- 
tended to bring the case to trial. The Attorney General is alleged to 
have systematically followed’a plan whereby A. T. & T., instead of 

tting the dismissal it originally sought, was given a decree which 
Tes alized the doubtful, if not illegal, monopoly in the manufacture and 
sale of telephone equipment. This the majority contends all resulted 
from the Attorney General’s revelations to Mr. T. Brooke Price, vice 
president and general counsel of A. T. & T., at a meeting of the Fourth 
Circuit Judicial Conference at White Sulphur Springs, W. Va. 

At this meeting, Mr. Price saw the Attorney General and left him a 
copy of a memorandum urging dismissal of the case. A copy of this 
memorandum had been filed with the Antitrust Division. Attorney 
General Brownell, prior to this time, had announced publicly that he 
was reviewing all antitrust cases in order to determine whether any 
of them should be dismissed. Mr. Price seized upon the occasion to 
seek a dismissal. Attorney General Brownell flatly refused dismissal 
and instead, in order to open up negotiations, asked if there were any 
practices which could be enjoined.® 

This action on the part of the Attorney General has been interpreted 
by the majority as more than giving “A. T. & T. ‘a little friendly tip’ 
as to how to approach the Department of Justice.” It has been 
interpreted as urging— 
the defendants’ counsel to review their practices and to submit as an alternative 
to dismissal concessions that would cause “no real injury to (A. T. & T.’s) 
business.” 

The majority pursues this inference in spite of the fact that almost 
a year later, on May 3, 1954, the Attorney General as a basis for settle- 
ment was suggesting the divestiture of Western Electric. In charac- 
terizing the Attorney General’s attitude at this later meeting, Mr. 
Price stated : 

{1]f I may interject here, this is a year after the time I talked to him at 
White Sulphur Springs, and now he is talking about divesting Western Electric, 
but not dividing it into three parts. Clearly, he wasn’t making a proposal to me 
a year earlier for settlement that wouldn’t include divestiture.” 

If the Attorney General in fact sought a “face-saving resolution,” 
it is most unusual that it was December 1955, 214 years later, before 
the Antitrust Division agreed to conduct negotiations for a decree 
which did not contain divestiture. 

The explanation, that the Attorney General was suggesting a method 
in which to open negotiations, is more plausible than the majority’s 
conclusion. As Mr. Price further stated : 

Now, I don’t think he said and I don’t understand at all that he was saying 


on what terms the Department would dismiss this case and we know that 2 years 
later the Department was still insisting on divestiture of Western Electric Co.” 


Difference of opinion 

.Even the attorneys in the Antitrust Division who refused to sign the 
consent decree stated that the Attorney General’s decision represented 
ho more than a difference of opinion Mr. Victor H. Kramer, who 


® Hearings, pp. 1950, 1953. 
“ Majority report, p. 55. 

® Majority report, p- 55. 

* Hearings, p. 2115. 

“ Hearings, p. 1951. 
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at that time was the section chief in charge of the A. T. & T. case, 
stated : 

[Ajt no time during the A.T. & T. negotiations did I have any cause to believe 
that any of my superiors were motivated by anything other than a high sense 
of duty and responsibility to the public interest. But we did disagree—and 
sharply—as to where that public interest lay.® 

Unlike Judge Barnes, who did not believe he was changing the 
law established in Smith v. Illinois Bell Telephone Co.,° Mr. Kramer 
thought the decree would constitute an exception to the Sherman Act, 
This was the basis for his disagreement and the reason he refused to 
sign the decree. In arguing against settlement he pointed out that— 


Congress alone has the power under our Constitution to decide to make an ex- 
ception from the Sherman Act. * * * I regard it as improper for the De- 
partment of Justice to substitute its judgment for that of the Congress. I 
pointed out that the Department might well take its problems to Congress, and, 


while the case was pending, urge Congress to amend the law, but that if Congress 
failed to act within a year or two, the Attorney General would have no choice 


but press the suit for trial.” 
Defense considerations 


Mr. Kramer was also aware that national defense considerations 
had been discussed by his superiors. Undoubtedly, defense considera- 
tions were vital in determining whether Bell officials and scientists 
would be required to divert their time and effort from defense projects 
to active preparations for trial. Of greater importance, both the 
Defense Department and A. T. & T. were genuinely concerned that 
further divestiture would impair the Bell System’s competency for 
defense work. 

However, from the explanations given by Judge Barnes for the 
rationale of the decree, it does not appear that the final decision to 
settle was for the purpose of retaining the Bell System intact for 
defense work or for the purpose of relieving Bell officials and scien- 
tists from. the burdensome task of preparing for trial. That the 
national defense was considered is important; it adds weight to the 
conclusion that settlement, with or without divestiture, was given that 
careful degree of consideration which would have been unlikely had 
the Attorney General in fact “sold out” at White Sulphur Springs. 

res Kramer, in relating the importance of defense considerations, 
stated : 


I think Judge Barnes, as time went on, became more concerned about. the 
national defense considerations, and I know he discussed the object of his con- 
cern (although, of course, not the details, because they were classified) with 
me, and I remember distinctly that I pointed out if this national defense thing, 
which I could not be informed about and which I understood why I could not 
be informed about, was a serious problem, the way to handle it was to get a 
directive from the President of the United States or from the National Security 
Council, or some agency of that kind.” 


_ The majority was critical of the fact that top Defense Department 
officials expressed concern to the Justice Department over the prob- 
able consequences of divestiture on the national defense effort. Clearly 
there was a conflict of objectives between these two branches of the 


® Hearings, p. 3575. 

See hearings, p. 4096. 
Hearings, p. 3575. 
™ Hearings, p. 3596. 
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executive department of government. Instead of being criticized, they 
should be commended for frankly informing the other of their con- 
flicting points of view. In final analysis, this is all that happened; 
the Defense Department frankly informed the Justice Department of 
its concern, but it did not through a series of A. T. & T, ghost-written 
letters sinisterly attempt to influence the outcome of the litigation.” 


There was a definite difference of opinion as to whether divestiture 
could in fact be obtained. As previously indicated, Judge Barnes 


was definitely of the opinion that divestiture could not be obtained. 


The attorneys assigned to the case were convinced that the suit had 
merit; but even Me Kivaniet thought there was “less than an even 
chance to win in the district court.” ‘With respect to the “reasonable 
possibility that the Supreme Court would have required divorcement 
of Western Electric,” * Mr. Kramer stated: 


This was a subject that was rather thoroughly canvassed between Mr. Murphy, 
Judge Barnes, Mr. Foote, and myself. Mr. Murphy and I felt that our chances 
of prevailing on the merits were substantially better than even in the district 
court, that our chances of getting divestiture were substantially less than 
even in the district court, and that on appeal we had a reasonable possibility 
of upsetting a judgment which did not give any divestiture relief as between 
Western and A, T. & T.” 


™The Defense Department representations which the majority report criticizes are 
contained principally in correspondence of March 20, 1952, from then Secretary of Defense 
Robert A. Lovett to the Attorney General; letter of May 26, 1952, from Secretary Lovett 
to the Attorney General; letter of July 7, 1952, from Secretary Lovett to the Attorney 
General; letter of July 10, 1953, from Secretary of Defense Charles E. Wilson to the 
Attorney General; and letter of December 6, 1953, from Wilber M. Brucker, General 
Counsel, Department of Defense, to Stanley N. Barnes, Assistant Attorney General. These 
representations were initiated in the previous administration and continued in the present 
administration. It can be assumed that these considerations were not motivated by 
partisan politics. They originated out of a genuine concern for the security of the 
country. 

Although it does not appear that defense considerations dictated the final outeome of 
the litigation, there is precedent for dispensing with antitrust enforcement during times 
of national crisis. For example, President Franklin D. Roosevelt on March 20, 1942, in 
a letter to the Secretary of War stated: “I approve of the procedure outlined in your 
memorandum to me dated March 20, 1942. If it is true that any substantial slowing up 
of war production is being occasioned by antitrust suits, prosecutions, or court investiga- 
tions, then the war effort must come first and everything else must wait. For unless that 
effort is successful, the antitrust laws, as indeed all American institutions, will become 
quite academie.”’ 

It is true that representations made by Defense officials were based upon factual 
material supplied by A. T. & T. The Bell companies (particularly Western Electric and 
Bell Laboratories) were engaged in many important defense projects during the period 
from 1952 through 1954, It would have been difficult for Defense Department officials to 
evaluate the effect on A. T. & T. of the viPening off of key personnel for defense prepa- 
ration for the antitrust suit. Only A. T. T. could factually know the time, energy, and 
effort of personnel required for an adequate defense. 

The majority report has been especially critical of the December 6, 1954, letter from 
the General Counsel of the Defense Department to the Attorney General. Although that 
letter dees emphasize concern over the danger to the national security, it does not disre- 
gard concern for the proper administration of the antitrust laws. It specifically states; 

“The Department of Defense does not; of course, have knowledge of the nature of ar- 
Tangements and practices that may exist between Western Electric and others respecting 
licenses, patents, sales of apparatus, and the like. If such arrangements and practices 
ae of the mischief that the Sherman Act is designed to prohibit, then correction is in 
order, 

“While the Department of Defense recognizes that the extent of such corrective action 
and the method of achieving it are matters for the Department of Justice to determine, it 
would be derelict if it did not call attention to the fact that the decision of the Depart- 
ment of Justice will have giant impact upon the fulfillment of Department of Defense 
responsibilities. 

“Concretely, the Department of Defense urges upon the Department of. Justice that 
consideration be given to some method of achieving complete .compliance with the Sher- 
man Act in this matter short of actual trial, to the end that the national defense effort 
may not be seriously impaired.” : 

Hearings, p. 3599. 

™ Hearings, p. 3584. 
® Hearings, p. 3584. 
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Even Holmes Baldridge, the attorney formerly er by the 
Federal Communications Commission, who is conceded to be largely 
responsible for bringing the suit, testified : 

It is quite possible we would have wound up, if the suit had gone to trial, 
with no divestiture at all. After all, you have the regulatory feature in and 
out of the case; you have the general public acceptance of the Bell System 
as the most efficient and best operated telephone concern in the world. All 
of those factors have made an indirect, if not a direct, effect on the thinking 
of (1) people who work on the case, (2) witnesses who testify, and (3) the 
courts who have to decide these matters.” 

The fact that there were detailed discussions, on the relief which 
might be obtained, ridicules the majority’s conclusion that “[a]fter 
White Sulphur Springs * * * the final result was never seriously in 
doubt.” 

The Attorney General’s motives at White Sulphur Springs, since 
he did not appear and testify, are not factually known. However, 
consistent with the evidence in the record, his motives can be inter 
preted as suggesting that consent decree negotiations start with, the 
practices upon which there was hope for agreement. Anyone familiar 
with the long and complicated negotiations connected with antitrust 
litigation knows that bargaining proceeds from the points _— which 
there is eres to be agreement to the points upon which the parties 
will have to alter their positions. 

As the vice president and general counsel of A. T. & T. testified : 


He [the Attorney General] indicated to me * * * that the way to get started 
toward accomplishing something was to look for some of these relatively minor 
things that we could use as an approach to the Department. Now, I do not 
think he said and I didn’t understand at all that he was saying on what terms 
the Department would dismiss this case and we know that 2 years later the De 
partment was still insisting on divestiture of Western Electric Co.” 


A.T.& 7. was not aided by Justice officials 


The majority report throughout interprets the consent decree 
negotiations as “shadowboxing” instead of bona fide efforts to dispose 
of the litigation in the public interest. Thus it contends that— 

{[A. T. & T.] efforts * * * were aided by the eagerness of key Government of- 
ficials, notably Mr. Foote, the second-ranking official in the Antitrust Division of 
the Department of Justice, to advocate A. T. & T.’s position.” 

We agree that Mr. Foote was guilty of an indiscretion in inviti 
Mr. Price to his home. When viewed in light of the entire protrac 
proceedings, however, there is no basis to assume that Mr. Foote was 
advocating the interest of A. T. & T. Indeed, if the Attorney Gen- 
eral had solicited a “face-saving resolution” at White Sulphur Springs, 
as claimed, it would make little difference what subordinates advocated. 
This merely represents the extent to which the majority has gone in 
overselling its case. 

It should be stated that nowhere in the entire record is there oie 
sentence of positive proof that the Attorney General or his key sub- 
ordinates acted to deprive the people of the United States of their con- 
sidered judgment. The majority refuses to acknowledge that there 
was an exercise of judgment by the Attorney General and the attorneys 
of the Antitrust Division. 


7 Hearings, p. 3623. 
™ Majority report, p. 291. 
7 Hearings, p. 1951. 
™ Majority report, p. 291. 
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The minority recognizes there was an exercise of judgment. In so 
doing, we are not required to pass upon the wisdom of the decision or 
to be placed in a position of defending either the Justice Department 
or Attorney General Brownell. 


Recommendations 


The hearings have indicated there are serious legislative questions 
to be considered; but we emphasize again that no one or two consent 
decrees can be used to gage the effectiveness of the entire consent 
decree program of the Department of Justice. Therefore, except for 
an indication of what might have been accomplished, we do not believe 
that the investigation has been productive. 

With respect to the A. T. & T. investigation, the majority recom- 
mends (a) certain improvements in the consent decree procedure of 
the Department of Justice, (6) amendment of section 5 of the Clayton 
Act, and (c) a formal telephone rate investigation by the Federal 
Communications Commission. 

The recommendation for a formal telephone rate investigation is 
in no way related to the announced purpose of the investigation, which 
is concerned only with the consent decree program of the Department 
of Justice. The rate inquiry, for which the witnesses were not pre- 
pared, was pursued over the objections of the minority and in spite 
of the fact that the subject matter is properly within the jurisdiction 
of the Committee on Interstate and vases Commerce. Therefore, 
on the present status of the record, we are unable to join in this rec- 
ommendation. Mindful of the fact that a telephone rate inquiry 
could result in an increase instead of a decrease in telephone rates, 
we are willing to leave this matter to the discretion of the Federal 
Communications Commission. 

With reservations we support the recommendation for public notice 
and a waiting period before court approval of consent decrees (this 
recommendation was made during a Republican Congress as the result 
of an investigation of another committee ™). We are unable to sup- 
port the recommendation for amending section 5 of the Clayton Act. 

ur reasons with respect to both of these recommendations are dis- 
cussed in detail in the conclusion. 


OIL PIPELINE CONSENT DECREE 


In its analysis of the enforcement of the oil pipeline consent decree,” 
the majority attempts to demonstrate that the owners of the major 
oil pipelines, through a receipt of excessive dividends amounting to 
unlawful rebates, openly continued the discriminatory practices 
which the Department of Justice originally sought to eliminate.” 


® See Monopolistic and Unfair Trade Practices, H. Rept. 2465, p. 27, 80th Cong., 2d sess., 
Select Committee on Small Business, December 1948. 

United States v. Atlantic Refining Company, filed December 23, 1941, in the District 
Court for the District of Columbia. 

The Department of Justice in 1940 prepared 59 cases against various shipper-owners 
charging violation of the Elkins Act and seeking threefold penalties. Three of these 
cases were filed in September 1940. The negotiations for settlement resulted in a new 
civil action being filed on December 23, 1941, against 19 major oil companies, 17 affiliated 
oil companies, and 53 pipeline companes. On the same day the consent decree, which is 
the subject of this investigation, was entered. This decree provides that ‘‘no defendant 
common carrier is to pay to its shipper-owner any dividends in éxcess of its share of 
7 percent of the valuation of such common carrier property.” Valuation is defined by 

e decree to mean “the latest final valuation of each carrier’s property owned and used 
for common carrier purposes as made by the Interstate Commerce Commission.” (See 
hearings, pp. 27, 28.) 
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Even though the majority states Attorney General Biddle had no 
legal authority to approve the 7 percent dividend and “the settlement 
left unresolved all oF the antitrust problems * * * which were con- 
tained in the Department of Justice’s 1940 antitrust program,” ® it 
stresses that the— 


consent decree as entered * * * could have resulted in a measurable reduction 
of the shipper-owners’ advantage over the pipelines’ outside users.“ 


The majority then, after devoting considerable space to the history 
of the proceeding and to the recommendations within the Antitrust 
Division for enforcement,® concluded “that the decision of the De- 
partment of Justice on October 1, 1957, to proceed in court was 

* * a result of the committee’s investigation.” * The implication, 
of course, is that the Department of Justice acquiesced in the payment 
of discriminatory rebates to shipper-owners of the major pipelines 
and acted only when forced to by the committee. Thus, the majority 
again set the stage to criticize the present administration in its en- 
forcement of antitrust laws in another segment of the economy. 

It should be stressed, however, that the present enforcement pro- 
ceeding involves a construction of the 1941 consent decree language 
which defines the manner of computing the 7 percent dividend. 

The ambiguity of the Sriviiial cbiiseht decree, as will be demon- 
strated, complicated the enforcement problem which this administra- 
tion inherited from the previous administration. This ambiguity 
occasioned much of the delay and finally resulted in the necessity of 
obtaining a court construction through the four test motions filed by 
the Antitrust Division.” 

The minority agrees there is cause to question why for 16 years no 
measures were introduced in court to obtain a construction of the 
decree. Although the Department appears to have been dilatory, 
there is no evidence that the delay was for the purpose of permittin 
the oil pipeline owners to continue the discriminatory practices whic 
the original suit sought to enjoin. 

The present attitude of the Antitrust Division has been that the 
consent decree as entered should be enforced. Judge Hansen in com- 
menting on the present position of the Department of Justice testified, 


Majority report, p. 170. 
™ Majority report, p. 173. 
There were 31 official interpretations on various provisions of the judgment and 3 
FBI investigations relating to enforcement (hearings, p. 79). 

* Majority report, p. 242. 

** The Government on October 11, 1957, filei four separate motions in the District Court 
for the District of Columbia. These motions were intended to test the different enforce- 
ment problems encountered under the 1941 consent decree. The motions are as follows: 

(1) The Texas Pipe Line Co. motion involving the “used but not owned” issue; 
(2) The Tidal age Line Co. motion also involving the ‘‘used but not owned” issue; 
(3) The Service Pipe Line Co. motion involving the “pro rata” issue: and 
(4) The er ej}! > Pipe Line Co. involving the “shipper-owner share” issue. 
On Feb. 11, 1958, the Texas Pipe Line Co. motion was settled according to the Govern- 
ment’s interpretation of the decree. Texas Pipe Line Co. agreed in determining its vyalua- 
tion not to include any property which it “uses” but does not ‘‘own.” 

The other three motions were argued before the district court and decided adversely 
to the Government on March 25 and 26, 1958. 

After appeal to the Supreme Court, the Tidal Pipe Line Co. motion and the Service Pipe 
Line Co, motion were settled according to the Government's interpretation of the decree. 
Tidal Pipe Line Co. agreed not to include any property which it “uses” but does not 
“own.” Service Pipe Line Co. agreed not to include the “pro rata share” of any addl- 
tions and betterments which occurred after the close of the calendar year. The Arapahoe 
motion, which involves the “shipper-owner share” issue, whereby the shipper-owner in- 
cluded funds borrowed by the pipeline, as well as its capital invested in the pipeline, was 
argued on appeal before the Supreme Court on April 22, 1959. This is conceded to be 
the most important of the four test cases brought by the Department of Justice. It will 
determine whether borrowed capital may be included in the valuation upon which the 
7 percent dividend payment is calculated. 
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“You know that we are going forward now. You know the actions 
have been filed, and it must be quite obvious that if we wanted to be 
the least bit political it would be to our advantage to criticize the lack 
of action by the prior administration.”* However, as Robert A. 
Bicks, Judge Hansen’s first assistant, testified, “[T]he fact that prior 
Assistant Attorneys General have not seen fit to act on those repeated 
violations weakens it.” © 

Enforcement of the decrees was considered soon after Judge Barnes 
assumed office in 1953.%° At this time, Mr. Karsted, an attorney in 
the Judgment Section of the Antitrust Division, was given primary 
responsibility for initiating a program for enforcement. Mr. Kilgore, 
then Acting Chief of the Judgment Section, testified : 

I got together with Mr. Karsted and Mr. Snyder and Mr. Posh. We realized 
that we had a judgment-enforcement problem. I asked Mr. Karsted to start 
familiarizing himself with the files. We tried, and perhaps this was a matter, 
a judgment that I was in error on, but we tried a new approach to it, sir, 
because there was no one in the Assistant Attorney General’s office that was 
familiar with the case or with the judgment or with the problems that were 
presented. We thought that we would submit to them, in the Assistant Attorney 
General's office, a complete picture of what the enforcement problems were. 
It was because of our effort to give the front office the complete picture as to 
judgment-enforcement problems that we took so long in preparing our recom- 
mendations.” 

As a result of this investigation, Mr. Karsted submitted a memo- 
randum on August 10, 1955, which contained a basic program for en- 
forcement of the decree. Judge Hansen, after he had been Assistant 
Attorney General for slightly more than a year, concluded that the 
“most effective enforcement * * * [would be from] a series of sep- 
arate enforcement actions designed to implement the decree’s key 

rovisions.” * On October 11, 1957, the enforcement motions were 

led with the district court. Three of these motions were the same 
that were involved in the “1955 or 1956 memorand[ums].” * 

A further complicating factor, which occasioned considerable de- 
lay, was the opinion of Assistant Attorney General Bergson, during 
the prior administration on September 14, 1950, to Service Pipe Line 
Co. This opinion embodied a new interpretation of the “valuation 
issue.” The judgment specified the valuation to be used in figuring 
the 7 percent dividend was the “latest final valuation” made the 
Interstate Commerce Commission. Bergson construed this to mean 
“the latest final valuation of the Interstate Commerce Commission as 
of the date of the filing of the report in question, and not the latest 
final valuation of the date the judgment was entered.” * As a result, 
the pipeline companies recalculated their permissible dividend pay- 
ments and filed a series of amended reports. This inured to their ad- 
vantage through increased dividend payments for the years in 
question. 

The majority criticized Bergson for this interpretation. There may 
be some question whether the consent decree was intended to reflect 
Increases in valuations in this manner. However, the importance of 
the Bergson opinion, as it relates to this investigation, is that it 


Hearings, p. 207. 

® Hearings, p. 204. 

© Hearings, p. 217. 

“ Hearings, p. 218. 

@ Hearings, p. 28. 

Hearings, p. 224. 

“ Hearings, pp. 212, 213. 
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greatly complicated the enforcement issues passed on to the present 
administration for resolution. As Mr. Kilgore, Chief of the Judgment 
Section testified : 


[T]he problems that faced the Antitrust Division prior to Mr. Bergson’s let- 
ter * * * mainly involved auditing books of the carriers to determine whether 
or not * * * [they had] accurately computed additions and betterments and 
depreciations and retirements. After Mr. Bergson’s letter was issued and the 
ICC began issuing annual latest final valuations, naturally the whole ,problem 
was changed insofar as seeking judgment enforcement was concerned. 

Stripped of political implications, the important fact is that the 
motions for construction and enforcement have been filed. Although 
the delay appears to be greater than that which is ordinarily consistent 
with good enforcement procedure, there is no evidence that it was for 
the purpose of acquiescing in the discriminatory practices the original 
suit sought to enjoin. 

The best summary of the reasons for the delay is the testimony of 
Mr. Kilgore, whom the minority believes was perfectly sincere in 
stating: 

I have been in the Antitrust Division for something over 10 years now, and 
I know from past experience that matters as complex and as important as 
this, you cannot work them up overnight. You are not authorized, lightly 
authorized, to take action in court on these matters. I do not consider it at all 
that there had been any undue delay in passing upon the recommendation that 
we submitted.” 

The majority’s analysis of the oil — enforcement problem is 
also an obvious attempt to “try” judgment enforcement issues that 
have been submitted to the court. No legislative objective can be 
accomplished by an inquiry into the “rebate” issues under the judg- 
ment. These issues were submitted first to the district and subse- 
quently to the Supreme Court for judicial determination. — 

At this writing, after an adverse district court opinion, three of the 
motions (the Service Pipe Line motion, involving the “pro rata” issue; 
the Tidal Pipe Line motion, involving the “used but not owned” issue: 
and the Texas Pipe Line motion, also involving the “used but not 
owned” issue), have been settled to the Government’s advantage. 

Only the Arapahoe motion (which involves the most important 
and far-reaching issues in determining the effectiveness of the consent 
decree in ane lg payment of excessive dividends akin to 
rebates) remains to be resolved by the cape Court. Here, the 
Se shipper-owner aiteenpted to include capital borrowed by the 
pipeline in determining valuation for the purpose of calculating its 
permissible 7 percent dividend. The Government has taken the posi- 
tion that the judgment, in light of the Elkins and Interstate Commerce 
Acts, was intended to limit the shipper-owners to a 7-percent return 
on capital investment in the pipeline. In its brief before the Supreme 
Court, the Government advanced the position that— 
dividend payments in excess of a reasonable return on investment would, as a 
practical matter, have the effect of constituting an offset to the rates paid by the 
shipper [and are] prohibited as akin to rebates condemned by the Elkins and 
Interstate Commerce Acts.” 

Thus, the actual construction of the judgment will have to come 
from the Supreme Court and not from the subcommittee. The min- 
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* Brief for the United States filed with the Supreme Court in the case of United States 
of America, Appellant v. The Atlantic Refining Company, et al., Appellees, p. 10. 
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ority is inclined to agree with Judge Hansen when he urged that the 
subcommittee— 

wait until the cases have had an opportunity to be tried in court. Then, if we 
are at fault, you can take your legislation * * *.” 

The majority’s specific recommendation for legislation (amendment 
of the Elkins Act so as to prohibit payment of any dividends by oil 
pipelines to their shipper-owners, which are derived from transporta- 
tion charges paid by the shipper-owners or by competitors of the 
shipper-owners) * can hardly be germane to an inquiry into the 
effectiveness of the consent decree program. As discussed in the 
conclusions, enactment of this measure, practically speaking, will 
force divorcement of oil pipelines from os eae It is con- 
ceivable that such measures may ultimately be necessary in order to 
insure competition in the oil industry. However, such measures 
should not be lightly considered and certainly not until there has 
been a thorough and pertinent study of the subject. In any event the 
majority failed to mention that the Antitrust Division has not been 
unmindful of this problem which is currently under investigation and 
was given considerable study in the Attorney General’s Second Oil 
Compact Report.’ 


CONCLUSIONS AND RECOMMENDATIONS 


The majority report is much chaff with very little wheat. After 
21 days of hearings at which 33 principal witnesses testified (the 
printed hearings total 4,492 pages in 5 volumes), the majority drafted 
a report of 357 pages from which it is impossible for the disinterested 
reader to ge any clear-cut idea of what the majority really thinks or 
is attempting to do except to smear the Department of Justice by 
innuendo. 

For example, in the conclusions with respect to the A. T. & T. 
investigation the majority states: 

It must be remembered that the Sherman Act, which postulates competition 
as a principal economic bulwark of American democracy, makes no exception 
for the manufacture of telephone equipment. A major premise of the Sherman 
Act is that monopoly is contrary to the public interest and that competition 
will ultimately produce more goods at lower prices. If this premise is erroneous 
for any particular industry, power to enact an exception resides in Congress 
alone. In effect, therefore, the consent decree usurps the legislative function.™ 

This would seem to indicate: (1) That the question of whether a 
regulated public utility may own a manufacturing subsidiary is a 
pe icy question of pou magnitude that it should be settled on the 
egislative level; (2) that the majority is of the opinion that such 
ownership by a regulated public utility of a manufacturing subsidiary 
is in violation of antitrust policy. Yet a search of the majority report 
will fail to disclose that these opinions have been openly and clearly 
expressed by the majority. Furthermore, none of the majority have 
introduced bills to present this question to the Congress. If they do 
in fact hold the opinions which their language would seem to indicate, 
the majority members should introduce legislation to accomplish the 
objectives which they think desirable. 


® Hearings, p. 207 


*® Majority report, pp. 293, 294. 
See hearings, pp. 34, 35. 

1 Majority report, p. 290. 
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The only concrete recommendation, with which the minority agrees, 
is that proposed consent decrees be published and that a waiting 
period be afforded to interested parties to present their views to the 
court before the decree is finally entered. This recommendation did 
not originate with the majority of the subcommittee but was made in 
1948 during a Republican Congress by the Select Committee on 
Small Business.’ 

Here again it should be pointed out that none of the majority have 
introduced bills to effectuate this recommendation. 

In the final paragraph of the majority’s report, it is recommended 
that Congress consider an amendment to section 5 of the Clayton Act— 
to give the court, in an antitrust case, discretion as to whether or not the 
consent decree would be available for use by private litigants to establish a 
prima facie case in treble damage litigation. 

Here again we point out that no bills have been introduced by an 
of the majority members on this subject. It should also be observ 
that if consent decrees, either automatically or in the discretion of 
the court, were to be made the foundations for treble damage suits 
by private litigants, no antitrust defendant would ever enter into a 
consent decree. Thus, the recommendation of the majority has the 
effect of abolishing the consent decree program altogether. Yet the 
majority does not have the candor to make this open, clearcut recom- 
mendation. 

The majority labored mightily and brought forth a mouse. Instead 
of making a dispassionate, Vea ear study of the whole consent 
decree program, the majority limited its inquiry to two cases and 
seem to be interested only in one aspect of those cases; namely, criti- 
cism of the legal judgment exercised by the Attorney General. With 
such a limited inquiry, it would seem that the majority had precluded 
itself from making any constructive suggestions for improving the 
antitrust laws or for their enforcement. 

Specifically with respect to the investigation of the A. T. & T. con- 
sent decree, the majority first etteninaide. certain changes in the pro- 
cedures employed by the Department of Justice. The majority relies 
upon its own opinion that “currently there are too many consent de- 
paisa in relation to litigated judgments,” ** which it argues has 
caused— 


the judicial function [to be superseded] by an administrative procedure in which 
there are no rules to safeguard public interest and the interest of parties involved 
in the Government’s case.” 


The clear oy ia tne is that the Department of Justice is either 
unaware of, or has completely ignored, the disadvantages inherent in 
a “consent decree heavy” administration of antitrust laws. Although 
this matter was given no independent consideration at the hearin 

(and is now largely a matter of opinion or argument on the part o 

the ova 4 ere is evidence in the record that the Department of 
Justice has been very much aware of this problem. As Judge Barnes 
testified, an— 


8 See Monopolistic and Unfair Trade Practices, H. Rept. 2465, p. 27, 80th Cong., 2d sess., 
Select Committee on Small Business, December 1948. 

8 Majority report, p. 305. 

106 rity report, p. 301. 

ss rity report, p. 302. 
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increased emphasis on consent judgments is not without its disadvantages to the 
Division, and its dangers to antitrust enforcement.” 

The minority agrees that due regard should be given to the number 
of antitrust cases which are litigated in relation to cases settled. How- 
ever, this is not a matter which can be controlled by arbitrarily sug- 
gesting that a greater number of cases should be tried. : 

The majority next suggests that cases which involve novel questions 

of law or which affect the standards of conduct of an entire industry, 
should be settled only— 
when the defendants agree to all of the relief which the Department of Justice 
believes is essential to reestablish competition, eliminate the conditions which 
caused the Government to institute this action, and to dissipate the fruits of 
monopoly.’” 
This suggestion has merit as a principle to be followed in the settle- 
ment of antitrust cases. However, there is no evidence that the De- 
partment of Justice has not given due consideration to these factors. 
As previously suggested, had the committee investigated a representa- 
tive number of consent settlements, it might have discovered this proce- 
dure is being followed.'’* 

Perhaps the majority stresses the conditions on which cases should 
be settled, and applies it as a general criticism, because it is reall 
more basic to the majority’s quarrel with Attorney General Brownell 
than the efforts to smear his character. Obviously the majority be- 
lieved that the Attorney General (in settling without divestiture of 
Western Electric from A. T. & T.) administratively decided an issue 
of antitrust law. But having based its investigation on an assumption 
that there must have been bad faith amounting to an “abdication of 
duty,” the majority could not forthrightly say the Attorney General 
miscontrued the application of the antitrust laws to the regulated 
industries. Therefore, the majority’s general criticism of the pro- 
cedures of the Department of Justice have no basis in the record. 
As practical suggestions, they are only that which every antitrust 
administrator knows. 

The minority is not primarily defending the merits of Attorney 
General Brownell’s decision to settle without divestiture. (There is 
no evidence in the record, such as testimony from would-be competitors 
or from persons who have suffered injury from entry of the decree 
upon which to determine the decree’s effectiveness.) The minority’s 
purpose has been to show that valid reasons exist for an exercise of 
judgment and that no proof exists upon which to assume that bad 
faith was the controlling factor. As stated, the majority has not 
seen fit to introduce any legislation to correct this defect, which it now 
claims exists in the manufacture of telephone equipment. 


38 Hearings, p. 4082. 

1” Majority report, p. 27. 

the introduction the minority for the consent settlements in 
United States v. Eastman Kodak Co. (W. D. N. Y., 1954), United States v. International 
Business Machines Corporation (S. D. N. Y., 1956), United States v. United Fruit Com- 
rooe (E. D. La., 1958), and United States v. Radio Corporation of America (8S. D. N. Y., 


At the hearing, Judge Hansen cited both the Eastman Kodak and I. B. M. consent 
decrees. The United Fruit and the RCA consent decrees had not been negotiated at that 
time. With respect to the first two, the majority report comments: “The committee 
hot undertaken detailed investigation of either the Eastman Kodak decree or the I. B. M. 
decreee, which Assistant Attorney General Hansen cited. Accordingly, the committee is 
dl > a _— to assess independently the efficacy of these two decrees” (majority 
rt, p. ‘ 
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After making suggestions for improvement in consent decree pro- 
cedure, which are fashioned in the nature of criticisms, the majority 
recommends: (1) That Department procedure provide “notice to the 

ublic of the terms of the consent decree, * * * a waiting period 
* * * fand] an opportunity [for third parties] to intervene in the 
Government’s case in order to present their objections to the 
court * * *”*°* and (2) legislation to amend “section 5 of the Clayton 
Act to give the court * * * discretion [to permit use of consent 
decrees] by private litigants to establish a prima facie case in treble 

Although Judge Barnes testified that the Antitrust Division fol- 
lows a practice of conferring with other members of the affected 
industry before negotiation and entry of a consent decree, the pro- 
viding of public notice, before presentation of a negotiated judgment 
to the court, could measurably enhance antitrust policy. It will be 
impractical, however, to permit third parties to participate in the 
settlement proceedings or to actually intervene and become parties to 
the litigation. The pur for notice should be solely for the purpose 
of affording third parties, who will in some way be affected by the 
entry of the decree, an opportunity to present their objections to the 
court. Such a procedure will provide third parties a limited measure 
of protection and may forestall later criticism of the Government 
officials who negotiated the decree. 

The sideman amending section 5 of the Clayton Act (to permit 
use of consent decrees in private treble damage litigation) is without 
regard for the consequence. Nowhere in the record is any considera- 
tion given to what will be achieved by this action. As stated, this 
measure could effectively prevent the Government from concluding 
any consent settlements. No antitrust defendant would agree to make 
himself liable to future suits for treble damages. In these suits he 
would be unable to make any defense on the issue of liability or viola- 
tion of the Sherman Act. 

As a practical matter, both the Government and the defendants 
will be competion to litigate every civil case brought by the Antitrust 
Division. This will include the numerous cases in which the defend- 
ants are ordinarily willing to accede to all the injunctive relief re- 
quested by the Hiveminea In many cases the amendment will 
actually delay the effective date of injunctive relief and prevent the 
speedy reintroduction of competition into the affected industry. 

The majority’s recommendation with respect to the oil pipeline 
consent decree is completely unrelated to the investigation. The in- 
vestigation was concerned mostly with the “rebate issue” growing out 
of the enforcement of the 1941 consent decree. The majority’s rec- 
ommendation for amending the Elkins Act (so as to prohibit payment 
of dividends by oil pipelines to shipper-owners, which are derived 
from transportation charges paid by the shipper-owners, com- 
pare eea of the shipper-owners) *" as a practical matter will force 

ivorcement of pipelines from their shipper-owners. The majority 
assumes, without there being any proof on the subjects, that any pay 
ments by pipelines to shipper-owners will constitute rebates, which, 


10 Majority report, p. 304. 
© Majority report, p. 306. 
11 Majority report, p. 296. 
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if eliminated, will “reduce the competitive advantages now enjoyed 
by the major integrated oil companies.” 

Such stringent measures may ultimately be necessary in order to 
insure competition in the oil industry. But the feasibility of such 
measures, or the real necessity for them, was not considered at the 
hearing. The principal issue considered at the hearing was whether 
the Department of Justice (as an enforcement matter) was acquiescing 
in the defendants receiving discriminatory rebates far in excess of the 
7 percent fixed by the judgment. It is true that the majority ques- 
tioned the right of Attorney General Biddle to authorize a 7 percent 
dividend. But nowhere is there any proof at what rate of precentage 
less than 7 percent a dividend becomes a rebate or constitutes a dis- 
criminatory advantage. Thus, to conclude that all payments should 
be prohibited lacks factual] justification. 

Nowhere in the record is there any evidence that as a matter of 
antitrust policy the oil companies should be forced out of the common 

Under these conditions, the minority is not prepared to join in the 
recommendations not supported by the record. - 

Instead, we strongly recommend that the hearings be reopened 
and that an attempt be made to determine whether the powers vested 
in the Attorney General to administratively decide antitrust issues 
or em modification and definition by the Congress. 

e support, with the reservations noted, the recommendation for 
ublic notice prior to the court approval of consent decrees. It may 
be that the decree’s subjection to pets scrutiny and protest at the 
time of court approval is all the limitation which seal be imposed. 
But we can think of others, such as the suggestion that the duration 
of consent decrees be limited to a certain number of years on the 
theory that any decree which does not restore competition within 
that period requires modification or additional action on the part 
of the Government. 

We would welcome an opportunity to explore the factual need for 
these and for other measures. This would be beneficial in diverting 
the subcommittee from its present negative approach to the prob- 
lems encountered in the administration of consent decrees and it 
could be expected to produce worthwhile recommendations for 
strengthening our competitive free enterprise economy. 


M. 
E. Mixer. 
MEADER. 


™ Majority report, p. 296. 
‘ont See Modifications of Consent Decrees, by Victor H. Kramer, 56 Michigan Law Review 
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APPENDIX I—A. T. & T. 


UntTep STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATroRNEY GENERAL, 
Washington, D. C., July 18, 1956. 
Hon. BMANUEL 


CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
Washington, D. C. 


Deak CONGRESSMAN CELLER: I have your letter to the Attorney General, dated 
May 29, 1956, requesting that we “make available for examination by the sub- 
committee ali files in the Department of Justice relating to the negotiations for, 
and signing of, a consent decree in,” United States v. American Telephone & 
Telegraph Co., et al. 

The staff of the Antitrust Division has examined in detail this Department’s 
files relating to the negotiation and formulation of that decree. The bulk of 
these documents fall in two categories: First, material submitted by defend- 
ants regarding their operations; and, second, memoranda by various members 
of + Antitrust Division concerning negotiation conferences as well as decree 

sions. 

TR oeeinante relating to defendants’ operations, I emphasize, were produced, 
not pursuant to interrogatories or court order, but rather in the course of good- 
faith negotiation of a consent settlement. Some touched on confidential aspects 
of the defendants’ operations. Were they made available to your subcommittee, 
this Department would violate the confidential nature of settlement negotiations 
and, in the process, discourage defendants, present and future, from entering 
into such negotiations. 

In any event, as I wrote you over « year ago, on May 6, 1955, Department 
policy does not permit disclosure of staff memoranda or recommendations. As 
I indicated, the decision whether or not to settle, and if so on what terms, may 
involve difficult judgments. Reaching these judgments, I am sure you appre- 
ciate that men equally devoted to vigorous antitrust enforcement may well 
differ. To enable intelligent final decision, therefore, full and open discus- 
sion is required frequently, not only by all members of the staff but also by the 
staff with the Assistant Attorney General. This process of interchange may 
endure over some time. And, as a result of discussion, any participant must 
feel free to alter his views as the merits of argument dictate. 

This essential process of full and flexible exchange might be seriously endan- 
gered were staff members hampered by the knowledge they might at some later 
date be forced to explain before Congress intermediate positions taken. The 
responsibility for explaining such decisions thus rests upon the Assistant Attor- 
ney Gereral and ultimately upon the Attorney General. 

As the President of the United States directed in a like instance: 

“Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that any 
of their conversations or communications, or any documents or reproductions, 
concerning such advice be disclosed, you will instruct employees of your Depart- 
ment that in all of their appearances before [congressional committees] * * * 
not to testify to any such conversations or communications or to produce any 
such documents or reproductions. This principle must be maintained regardless 
of who would be benefited by such disclosures.” 

The danger of abandoning that policy in the case of law-enforcement agency 
seems clear. Revealing staff disagreement on issues might well cramp effective 
enforcement. 

With this in mind, this Department cannot grant your request to examine our 
files relating to the decree in United States v. American Telephone é Telegraph 
0o., et al. 

P. Roozrs, 
Deputy Attorney General. 
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Wifice of the Attorney General 
Washington B.C. 
/ 


October 19, 1950 . 


It is, of coures, wederstood that before any matter is 
deferred it must be predominantly clear that the progress of the 
mobilisation effort is being impeded. In each such case the prese- 
eution will be recommenced as soon as it appears that it will no 
leuger interfere with the mobilisatian effort. 


330 | 
| 
The Honorable 
The Seeretary of Defense 
Washington, D- C. 
My Gear Wr. Georetary: 
, During the past war there was a formal agreement, approved 
‘by the President, between the War, Navy and Justice Departments 
establishing « procedure for the postponement of trials instituted 
. by the a of Justice under the entitrust lews. At the 
present time, however, such « formal procedure for the handling 
‘ef this problem does act appear necessary. , 
| In the event you receive requests for pos of trials 
» ' this Department. We shall then, om the basis of the facets made } 
@vaileble by the édefendente and the information in our peesession, 
take the metter ap with you co thet a determimtion my be reached. 
would appreciate your advising me whether this presedure 
ie agreeable to you. 


i 
: 
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letter of 
in the 


wy 
aad 
The 


request your of « situation 
The Bell Telephone 


Dear Mr. Attoruay General: 


fitls 


434z 


¥ 


j 


your 
Rectric Cumany, Iuscrperete’, are ongeged in research 
in the production of protetypes fer the three Militery _ 
field ef new weapons end suciliesy equipeent for thea, i 
is also under contract te the Atemis Energy Gammission te direst the 
tiene of the Sandia Lehoretory et Albuquerque and in pe éeing to wee the 
selentifie resesseh end development skills cvailelie in of the — 
Bell Telephees Laboratories. 
cousidar thet progress in these fields is of vitel interest 
ted States. Such progress my well be the deciding faster in the 
our national defense effert and is the moot hepefwl | coding 
the heavy wurden and cost of minteining om def 
pert ef our tetal meddlisetion effert. The affeetivencss 
om the quality and ceutinwes eveilebdliw ef the perecmel 
ite dircetion, Te supplemest the offerte of 
operation the Bell verise hag mde its 
the Westerns Meotris Comper, in vith the Gevermuat's 
expreseed éegires. 
pending your direction an antitrust suit 
and Talegreph Oompeny and Vestera Mectric Company, Ineer~ 
egations in thie aeticn inelude ecaspiresy isrulving the 
of waieh the ball Talepheme Laberaterios is « part. a 
recently steps have been taken ty your Department | coking 
of this euit. These inslude the service ef interragate 
the @iscovery of certaia deqwwats, The Preside 
bas informed mo that eeupliance with these 6am 
necessary for « proper defense af this exit « 
divert key pereemmel frem the werk | heave 
wil. retesd the progrees we co 
these circumstances, it ie Geer te thst the mobilisati 
Wy preening this suit, end thet accordingly interes 
States require that, without prejudice 
ite and prepaveticns therefor 
to exist, tiurefure request 
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Gimiler estion was taken to ovoid disruption in our war effort. 

We cre -repared te furn'sh ‘aformetion in suppert ef thie request whieh 
hes been sutmitted by the Comenies ‘nvelwed in this and waich iaslhudes 
certain eisecified ante on iitary projests condusted by the Campentos, 


Sincerely youre, 


We agree the foregoing and join the request for pestponsment. 
(Seeretary of th Ang!) 
Viseretary cf the Reavy) 
(Secretary of the Air Pores) 
4 ec: The Secretery of the Arsy 
Tie ~seretcry 39° the Navy Mir 
The “ec-etar) of the A'r Foree WRocdrter Mer 5% 
Mr. Coolidce 
OSD Files 


The 
Tle Attorney Geeral 
a 
é 
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Page 2 


terminate acta by the defendints it believes are in violation of the 
antitrust laws, and detrimental to the people ef the country. it 
could be expected that any such abandonment would be followed, before 
long, by similar rem: sts on behalf of other defendants in other cases 
where their officials, or officials of subsidiaries, are engaged in 
services for the Defense Department or other federal agencies. I 
cannot assume that the re rest by 4. T. & T. and Western Electric is 
mot made in food futh, and, of course, I am ameious to remove any 
obstacles in the my cf tie use by the Govern ent of the services ef 
company officials wherever they are needed. It dees seem to ne, 
however, that this is a matter wnich cc.ild very well be bandlet 
satisfactorily ty the attorneys om tet) sises of tne litigation. 

In fact, it is normal for lawyers envared in protracted litigetion 
to deal with pronlems affecting the acility of the defendants to co 
ferward as to particular matters. There are accommodations which 
can and will be worked ont xe the need arises. I wuld sugreet 
that sueh an averwe be employed by the attorneys for the defendants. 


Sincerely yours, 


Philip o. Perlman 
Acting Attorney Veneral 
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APPENDIX V—A. T. & T. 


Dear Mr. Attorney General: 

On March 20, 1 requested the then Attorney General to 
rene an antitrust suit against Western Electric Compan 
ne., end the American Telephone and Telegraph Company while 
their key wen were engaged on certain defense projects. On 
April 30, the Aeting Attorney General, conetruing ay request 
as one for a postponement for the auration of the national 
emergency, Gid not grant the postponement but suggested that 
the matter could be handled satisfactorily by tne attorneys on 
sides. For your convenience I inclose copies of tnese 

tters. ; 


Since then the Company indicated it neecs some more 
definite assurance, and has subsitted two memoranda providing 
additional information. I inclose a copy of these two memo- 
randa together with a copy of tie covering letter from Presi- 
dent Kelly of the Bell Telephone Laboratories. 


dy sole concern in this matter is to insure that tne ser- 
vices of Dr. Kelly and his princifal associates will be avail- 
able to direct the development of what appear to be promising 
leads in two of our most sensitive and important areas of mili- 
tary application — @lectronics, which is basic to developments 
in the use of guided missiles, among other projects, and atomic 
energy. I consider that the services of tnese sen for at least 
the next two years are vital to the success of these projects. 


I do not pretena to be an expert on the best mecnanics for 
freeing tnese men for this service. My original request was 
based on World War Il precedent. I am inclined to agree that « 
postponement of the antitrust suit for the duration of the ezer- 
gency is not proper, since no one can foretell tne length of the 
emergency, My original request was for a postponement for only 
so long as the services of these aen remain vital. If that is 
t6o indefinite, maybe a postponement for two years would fhe tie 
best solution. Maybe there are other ways which you could suggest 
which would give the result I desire. 


I ask your assistance in this probles. 
that a conference between your office, representatives of the . 
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May 26, 1952 
| 
¥ 
ly. 
| 
Dy 
3 
. 


336 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Company and my staff would be nelpful. If you think well of 
this suggestion, I will ask Assistant Secretary Coolidge to 
attend such a conference on my behalf and will undertake to 
notify the Company. 


Sincerely yours, 


/a/ Robert A. Lovett 
Attachments 


Tne Honorable 


Tne Attorney General 


CCs Mr. Cooliage 
Mr. Kent 
Bec/Def 
O8L Written bys May 52 

Revised by: CaCoolidge/nh/23 May 52 


% 
aa 
Ef 
4 
3 
23 
an 
4 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 337 


VI—A. T. & T. 


ARV OF DEFENSE 


33 DEC 1952 


q 
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TON 
presented when the prosecution 
the defense activities of 
ome. It involves 
des, end requires for the wi 
ction by separate Expos ti 
mumber of pes 
The facts that the present z 
may contime for long 
the urgency of the wee 
the of @ postponement if it is te 
remedy. 
I_delieve that im the present situation postponsments 
al should be requested Secretary of Defense 
defense effort, 
tly only ome pending case in which I have requested 
A\tornsy Geasral, a request 
departments have joined, 
term Electric, including 
me ami Telegraph Company. 
While the A 
peat amd pending changes 
frem being brought to « 
contains the 
date oubmitted by the 
of the Ball Laboratories, 
There is no question ny 
sffort ef the werk the 3el) 
» Wille I comet similarly 
with that work which 
wait would entail, the data 
ited are impressive ani I 
I should afd 
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-2- 
Rader fence and ite associated communication fecilities. While this 
reaponsibility imwelwee the integrated effert ef aay of the ergund- 
@yotem, it will fall primarily om the Leberaterics 
ieee us that the scesptenes of mew amet 
4 that, should the Gampenies be called wan te 
jor the antitrust euit, they will be fereed te make 
im the level of their reapemsibilitiese te =. 
the new comxi teen te undertaken gimee last Pobrwery 
7 te us about postponement) with thease 
meke the present stetus of uncertainty 
Qovermment ami to the Compenies, ie therefore 
Delieves thet he must initiate consideration of the problen 
tion presents with the mew aduinistration st relatively early date. 
Tt seeme te important that the emiesvor te the cocpers- 
tion of the Attoymsy Gemeral is working out this problem shoald be 
Vigoroesly purvusd, 


Appenpix VII—A. T. & T. 


Jui 


Dear Mr. Attorney GCeners!t: 


pro@uction new w<apons and -ystcins which are essential to this 


abo dtsed to the Departmeat of Justice ow June i2, 1953 under the 
sutherization of the Departa-ent of Lefensx. As is there shown, it 


oilitary programs. The Beli System. orgemiaation has direct 
carried on fir. .&.C. at Sandia, New Mexico, 


for the Apincd services totalling over one billion dollars, These 


per year. 


production of weapons system, thet are complete:y eutomatic ia 
charecter ths electrenic c.cams. While the tread toward such 


on 
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The Department of Lefense wishes to enpress ite serious con- 
cern regarding the further prosecution of the antitrust case mow pending 


ageinet Western Liectric Co, and T.& T. Co, in which It ie essed 
that Western kiectric be completely separated from the Sell System. 


Ae the Department of Justice bas been advised, the Armed 
«rvices end the Atomic Energy C onumission have entru.ted the Bell 
“ystem with highly in.portamt responsibilities in the development and 
oumtry's pens for national defense. This work i> of critical importance 
and eaztensiv. scope. A classified staterrent describing this work was 


includes prin ary respomeibiiity for the developrrent and production of 
guided arissileo, antisiveralt comtr.| systems, submarine protection 
facilities, the Arctic radar fence, navel gun director systeme and other 


respomeibility for the highly important aton.ic weapons vroject being 


Carrentiy, #cstern bas orders for equipment. and «yr tems 
equipments and systems are the direct resvit of rescearch and develop- 
ment wors perlorn.ed by Bell Teiephume  aboratorics in close collabora- 


on with Western, and the Laboretori:s is currently engaged in research 
projects {vr this Departa.ent at the rat<« about filty -five c-illion dollars 


The Deli system is heavily engeged ia the dev: iopn.ent and 


syoter » is enly ia its initial stages, they are rapidly becow.ing more 
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<on im fuaction and tatricate ia composition. it le cutial that 
thie country keep well ahead in this techaslogy, and ia the development, 
design, menufecture sad operation of theese weapons and of the equally 
complen systems of édefcase which they make neceseary. 


This Departa.ent he.» found ia the Beil Syetem ea >rganizaticn 

uaiquely adapted t achieving these objectives. Im meeting ite pesectime 
: tas of providing the telephone needs of the country the Beli System has 

combined ia single, effective chain of oparations the functions of basic 
research, development, design, manulactuse and operation of complicated 
electrical eysten-s and facilities, These fumctions are closely inter- 
related in thy Bell >yetem orgesisation iniorder to convert aew technology 
quicaiy and efficiently lote practical production. Te this end meaulactur - 
iag ¢ asideretion, are brought play cariy ia the development process 
and pr duction nethods -velved before ¢ pletion of final designs and 
specifications. 


The pr blemws offered by the rapid trend toward elaborate 
automatic electric weapons are becoming ivereasingly to these 
with which the Beli “ysterm ie accustomed to deal in the field of teleghouy. 
It te for this reason that the Bell System organisation hes become pre- 
gressively important in the critical tack of conceiving and furni shiag 
new and advancee squipments for the Armed Services which heve the 
bigh quality and vperations!l charecteristics which they demand. 


The relationship of the Bel: *ystem in much of this work is 
ia ite character. The projects which it ha. uadertazes have is 
great part originated either with its own suggestion, based om its 
edvanced carch ia telephony, or with request from this Department 
@at it create counpletely new weapons or defense systems oF study exist- 
ing ones lvoxiag tagrard improving their entire operations. Thie differe 
materially from the relations with research and snulactaring 
-rgenisetions, where the sermal petters ic fur the contractor te previde 
in quantity a specific item of equipenem to meet predetermined military 
specifications. ‘ 


in addition te contribution tv the supply of new weop.as aad 
syetea.s to the armed forces, the Beli System plans and evaluates technical 
programe for the Services and, sided by personnel {rom the Bel! opersting 
@ou.penies, carries Mrough large operations that tmvolve plans for field | 
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jastalletions, the impl« menting of plan, plane (or the operation 
{ the facilities and orgesisaticn of -ffort tor their logistic . upport. 


The pending antitrust case evrioucty threatens the ¢ 
tiom of the important wor« which th. Beli -yetem is sow carrying for- 
word in the interests of mational defense. This is for the reason that 
the »cveraace of Western Liectric the System would effectively 
Gisintegrate the coordinated organizstion which is to the 
suceesoful carrying forward of these critical defense projects, and 
eppears could deetroy its asefuluces for the futuze. This 
resalt would, im the judgrnent of this Depertment, be contrary to the 
vital intercets the pation. 

ab 

In two previous com:municetions, the last dated May 25, 1952, 
the Departs cnt of Defense reque ted that thir case be p2etvoned for the 
duretion of the nations! emerg-ncy oF for at leact two years. Thove 
requests were made ia order to permit completion of work thea b<ing dose ia two 
4 the mort seneitive and importest ar-as of military epplication -- 
electromics and atomic emergy. That wors is still under way om am exu- 
panded scale and new re: ponsibilities ia th-se and other critical erees 
bave been a: swred by the Bell System organisation. It is now clear that 
no tern: imal date can placed upon the ececie! usefulme:: of thet 
organizative, Its to the national defense will increase a+ 
the rece for supremacy im the applicetion of edvancing technolegy w 
wilitary uses continues, as we must aesume that it wiil ior the indefinite 
future. 


Fer thece reasenr, it is aow evident that ere po itoonerrent 
af the pro of this cace doce not adequately vrotret the vital interests 
laveived. ta therefore respectfuliy urged thet the carte -nt of Justice 
review this <itvetina with s view of meting suggestions as to how this 
potential hazard national security be removed ur alleviated. 


Simeerely yours, 


Honoreble Brownell, Jr. 


The Attorney Generel Py Special “30 
Air. N. H. Goodrich AX 


/ab 
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VIII—A. T. & T. 


NoTEs ON WASHINGTON CONFERENCE 


' These notes are intended to record the principal points made, and attitudes 
indicated, by Messrs. Brownell and Barnes in our conference on May 8, 1954, 
This is not a full memorandum of the conference and does not undertake to do 
justice to the arguments made by Messrs. Price and Wood. 

1. Brownell said they had decided not to dismiss the case. He said that, after 
several discussions with representatives of the Defense Department, it has been 
agreed between them that the interests of the Defense Department do not re 
quire dismissal. 

2. Brownell appeared to be interested in finding a satisfactory way of dis- 
posing of the case, but, of course, he has made no detailed study of it. Barnes 
gave no indication of having studied the case with any thoroughness. He hada 
few memorandums which, presumably, had been prepared for him by his staff, 
and he read from these memorandums and from the complaint in his discussion 
of the problem. He apparently has accepted much of the complaint as true and 
is disposed to make the stock arguments for competition in the supply of equip 
ment to the Bell System. 

3. Both Brownell and Barnes appear to be under the impression that the suit 
was brought because of complaints that have been received from some State 
regulatory commissions. Barnes asserted that such complaints had been re 
ceived, but he did not state when they had come in or from whom. He said the 
problem was that the commissions could not find out enough about Western's 
costs, profits, and prices to do an effective job of regulation. 

In this part of the discussion, Brownell appeared to be particularly impressed 
by the fact that the work of the NARUC-FCC subcommittee came to fruition 
after the suit was started. It is quite possible that the Department’s informa- 
tion as to alleged complaints from commissions antedates the suit and that the 
more recent developments may be thought to change the situation. 

4. Barnes used the allegations of the complaint about delayed introduction 
of improvements in the art as an argument in favor of competitive supply. He 
referred particularly to delay in introduction of the handset, but was quite fuzzy 
in his thinking as to how such alleged delay was either motivated or made 
possible by the integration. 

5. Barnes placed considerable emphasis on the allegation that Western dis- 
criminates against the independent telephone companies. He repeated the theory 
that Western has controlled Graybar’s price policies, even after the disposal 
of Western’s entire financial interest in that company, and seemed to believe 
that Western’s products ought to be made available to the independents at 
prices no higher than those paid by the Bell operating companies. He also re 
peated the familiar objection to the use of Graybar’s prices in the price-com- 
parison studies. 

6. Barnes referred several times to “restrictive practices.” The only one he 
mentioned specifically was the use of patents to put Western in the position of 
exclusive supplier. However, when we suggested that a liberal licensing policy 
could be embodied in any disposition of the case, Barnes referred to this as “good 
window dressing,” but said it would not do much good because Western had 
already achieved an exclusive position as a result of longstanding patent prac- 
tices and liberal licensing would not permit competitors to “catch up.” 

7. The extent of Barnes’ understanding of the telephone business may be indi- 
cated by a statement he made in response to our assertions about the growth of 
the independent telephone business and the healthy competition that exists in the 
supply of equipment to such companies. He said the independent telephone 
companies had bought a lot of material from independent manufacturers in 
recent years because they had to have such equipment in order to compete effec- 
tively with the Bell operating companies. 

8. Toward the end of the conference, Brownell asked whether the problems 
would be solved by having Western separated from the system but left as 4 
single company. Barnes made no comment on this, but of course we did. 

9. The conference broke up when Brownell gave a clear indication that he had 
to turn to other things. Barnes suggested that we send him an agenda for future 
discussions. We asked if he would like to have a definite proposal from us, but 
he said he thought an agenda for discussion would be better than a proposal 
at this stage. It was clearly indicated that Brownell does not expect to partic 
pate in the further detailed discussions but he said that if at any time he could 
be of any help, we should let him know. 


J. E. ¥. W. 


J 
ay 


roblems 
oft as a 


t he had 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 343 


APPENDIX IX—A. T. & T. 


DEPARTMENT OF DEFENSE, 
WasHInerton, D. C., December 6, 1954. 
Hon. STANLEY N. BARNEs, 
Assistant Attorney General, 
Department of Justice, Washington, D.C. 

Deak JUDGE BaRNEs: The Department of Defense has a vital interest in the 
pending antitrust litigation respecting the American Telephone and Telegraph 
organization. The depth and intensity of its interest is generated and motivated 
solely by its overall concern for national survival. 

In the light of today’s weapons and techniques, national survival requires 
the maximum use of the rare skill of research and development combined with 


the best (though less rare) production genius. In this electronic era the . 


guided missile has supplanted horse-drawn artillery and the radar fence has 
supplanted barbed wire. These factors have brough about the urgent necessity 
for maximum use of the various components of the American Telephone and 
Telegraph organization. ' 

Unlike many organizations in the business community, the American Tele- 
phone and Telegraph has not been a seeker of war work as a means of utilizing 
or expanding its organization. Its manpower and facilities could be fully and 
productively used wholly in its strictly commercial enterprises; it was sought 
out by the Federal Government and has continued to function in this time of 
great need. 

It was, in large measure, national good fortune that there was in existence, 
under a single corporate roof, the skills and abilities so urgently needed—a 
composite of research, development, design, and manufacture. Upon the basis 
of the national defense, it would be ironic if the virtue of an available “single 
package” were to be found to be a vice and made into separate packages. 

The Department of‘ Defense does not, of course, have knowledge of the 
nature of arrangements and practices that may exist between Western Elec- 
tric and others respecting licenses, patents, sales of apparatus, and the like. 
If such arrangements and practices permit of the mischief that the Sherman 
Act is designed to prohibit, then correction is in order. 

While the Department of Defense recognizes that the extent of such cor- 
rective action and the method of achieving it are matters for the Department 
of Justice to determine, it would be derelict if it did not call attention to the 
fact that the decision of the Department of Justice will have giant impact upon 
the fulfillment of Department of Defense responsibilities. 

This impact would be felt at the very moment that a decision is made by 
the Department of Justice that the matter be set down for trial. Such a de- 
cision wold make it incumbent upon the officers and other key personnel of the 
American Telephone and Telegraph Co. who devote a preponderance of their 
time to Government work to go home to prepare for trial. 

Such an event could have catastrophic results on installations and projects 
how under way. 

We are reliably informed that the preparational phases for a trial would 
consume many, many months of the time of all key personnel of that organiza- 
tion who are now in Government work. The Department of Defense would 
view with considerable apprehension the crippling effect of such a loss on 
matters vital to the protection of our country. 

Concretely, the Department of Defense urges upon the Department of Justice 
that consideration be given to some method of achieving complete compliance 
with the Sherman Act in this matter short of actual trial, to the end that the 
national defense effort my not be seriously impaired. 

Sincerely yours, 
WILBER M. Brucker, 
1 Counsel. 
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Appenpix X. A. T. & T. 


At last meeting Barnes not well—F.’ had to take over with only 15 minutes’ 
preparation—improvised as he went. 

Our memorandum on categories will be helpful—they all need facts—give them 
some foundation for disposing of case—will see that Barnes reads it—Kramer 
will shot at it but may be impressed. 

How soon? I said maybe 10 days. He will tell Barnes that. Then after 
chewing it over we should have a general meeting—hopes Barnes will attend— 
favorable to bringing in a WE operating man at suitable point. 

Floundering, but optimistic on working out a settlement in next six months. 

Vague references to possibility of dismissal—can’t be attempted now—Barnes 
never ruled it out of his mind—Kramer would rather dismiss than take a weak 
decree. Undecided on whether we run more risk for the future. (I did not 
mention decree without prejudice. ) 

Definitely against anything that would increase cost of telephone service. (Re- 
peated.) 

Silly to consider trying present case. Once had wild idea of submitting on 
agreed facts. I squelched this. 

Mentioned one antitrust case dismissed for lack of prosecution. 

The Eastman decree. There a special activity involved and revenue not too 
important to defendant. How choose what to open up here? Perhaps more 
general requirement to buy from others if they offer equal quality at lower price. 
Remove any danger of W. E. prices being too high. 

Probably nobody could compete and no real change. Could apply to termi- 
nate after five years. 

How open up market? Vague—mentioned patents and technical information. 
(I said no trouble on these. ) 

Others must be informed of requirements and specifications and giveh oppor- 
tunity to quote. Seemed disposed to omit central office equipment—mentioned 
telephone set as an example. 

I presented some of difficulties, and risk of later application for more drastic 
decree if this produced little result. 

Not too familiar with what we had offered. I gave analysis of central prob- 
lem, regulation, peripheral issues, etc. Showed no familiarity with “memo for 
Judge Barnes” nor the Scott material. Not well informed, or not impressed 
with the regulation point—little to say. 

Thinks commissions can’t effectively check W. E. costs. 

I gave figures on W. E. purchases from others—he called that proper contreli 
ized purchasing—nothing wrong with it. 

Did not rise to bait about purchasing. No thought expressed of regarding 
interests of operating companies as separate from W. E. Treated System as a 
unit throughout. 

Indicated Barnes had not made up his mind divorcement unnecessary. Seemed 
to regard whole matter in his mind as exploratory—nothing finally settled, 
divorcement, dismissal, or a compromise settlement—thinks of it as a legal 
preblem. 

Foote knows little about anti-trust law but sees a practical problem requiring 
a practical solution. 

Conclusion: go ahead with the categories memo, give further thought to the 
“opening up” plan see if there are any other possibilities. 

He does not think we are at the point where defs. are expected to present a 
definite proposal. 

Professed not to have much feel for the politics of the problem. Thought there 
was little interest in the case. The Dewey matter complicates it for the mo- 
ment—lI belittled this. 


Barnes-Oppenheim report will have nothing directly on our problem but will 
recommend taking account of interests of other departments. 

Barnes—Only question “Will I be allowed to enforce anti trust law?” 

Considered a political power in his own right—has tried to operate too much 
alone but handles staff tactfully. 

Looks at cases like a judge—not easily influenced by non-legal considera- 
tions—they are for others. 


iF. refers to Mr. Foote. 
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Favorable opinion on joining Iranian oil consortium probably dictated from 
abeve—he relieved of responsibility. 

In our case needs to understand the facts. No use to have Defense write 
letters to him. Would require a directive from the White House or Nat. 
Security Council to override him. 


Only time the A. G. mentioned our case—November—asked if negotiations 
were going on—wanted them pursued actively. 


Foote had talked with Vic Cooley who gave him three reasons why W. E. 
costs were lower than any possible competitor—no selling expense etc. 

It should have nothing to fear from allowing others to bid for some of the 
business. Kramer said W. E. could cut prices and take a loss on lines where 
there was competition. F. not much impressed. . y 


Barnes has a high opinion of telephone company and accepts what we tell 
him as truthful. ; 

Foote illustrated his thought by reference to experience in getting other 
mfrs. into production on aircraft engines. 
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Appenpix XI—A. T. & T. 


Jemary 1949 the Department of Justice filed an antitrust suit 
ageinst Vestern Electric Compnny, Incorpornted and Americon Telepuone & 


As you are ewnre, a of A. end is the 
oeturing ond eupply unit of the System. ds eurh orcuf-ctures 
at of the telephone opprr=tus end equipment used the ting sub- 
dinries and the Long Lines Depertment of da» ZT. & 2 to provide telephone 
The complrint in this cese conteins prrydr for relief which, 
‘Af grented, would completely divorcee estern from the Bell Systen. hore 
ecifierlly the comicist nsked thet the tusineces of mrnufrcturizng 
née oguipment rnd @pprretus be soparsted from the business of opornting 
ephone service in the Bell System rnd thrt Western be dissolved nnd 
ite vrrious mrufreturicg plents divided so rs to comrise three 
compenios, onch completely rs to stock ownership, sen gonent 


In discussions with representrtives of this Deprrtme:t, the dcofent- 
ente hevo teken the position thet the present -rrengemects for the pro- 
vision of telephone equipment used by the 3cll System cre beth efficient — 
end eooncmierl end the coste of such equipment tr the 3ell Syetem eon 
penios rre lew. They ‘further trke the position thrt divestiture of the 
mrnufreturing functien would be less efficient end and tht 
the covet of telephrne equipment increrse, thereby tent ize te 
Anarene the erst +f tclephene scrvice te the public. 


In this ecrnection, the defendrnte strte tht, by rereen ef tro 
dnelusion of Western in the Bcll Syetom, the renseneDdlercss ite pricos 
ond prefite rro subject te exnmincticn by reguirtcry in the. 
exercise ef their rete m king functions, thet the burden cf preving their 
is the Bell System comprnies end thet the rogulrtery 
gencies hnve pewer in firing retes te mke disrilewrnees tr the extent 
thet such prices er prefits -re found to ve Tho 
atrte thet, in ernsequonce, Western's prices and previte ore wader 
‘tinning study by rogulrt-ry neoncics, The defcndrnts else etato that the 
Fegulatery agencies weuld be doprived ef this esntrel the priccs cnd 
prefite the menufrcturers telephone equipment used by the Boll 
Syston if Vos torn were divestod div-recd therefren. 


Honoravle George C. MeConneughey 
Chairman, “ederal Communications Conmiss ion ‘ 
dear ir. Chairmen: 
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the dw are thoes tha question 
whether diveetiture cf Vos wuld heave « riguifienn? effant 
the exercise ef thelr tuccticns by the reguletery agenetes. 1 

therefere, appreciate expression of the Gran’ sation tp 
ath respect therete, 


Sineerely youre, 


or. 


“4 
ait 
epnone 
ich, 
hore 
telor 
and 
ante 
lent 
the 
ricos 
their 
ry 
— 
the 
ond 


AppenpIx XII—A. T. & T. 


November 1355 


The Honorable 
The Attorney General 
Weghington 25, D. C. 


Dear Mr. Attormey General: 


Purther reference is made to your letter of November 8, 1955, 
comcerming the pending antitrust suit against Western Electric Cam- 
pamy, Inc. end the American Telephone and Telegraph Company, in sich 
the complaint asks that Western be divorced fram the Ball Systen. In 
your letter, you cite the position tazen by the defendants in discus- 


eqtipment and tend to increase the cost of telephume service to the 
public. You edvise that in this camecticn the defendants have stated 
that the reasonableness of Western's prices aen4 profits are subject to 


ere, of course, not subject to direct comtrol by any regulatory au- - 


EBS 
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s 
4 
t 
i 
t 
sions with the Department that divestiture would result in less 
efficient end ecomamical arrengament for the provisice of telephone 
= equipment used by the Bell System and would increase the cost of such 
exemination by the regulatory bodies in the exercise of their rate- 
making functions, ené the burden of proving such is 
the Ball System companies; that the regulatory agencies, as part of 
7 their rate-anking powers, may make Gi sallowances to the axtent that 
me VWeetern's prices may be found to be wressomeble; that Western's prices 
end profits are unéer continsucus regulatory ‘study; and that divestucst 
gee of Western from the Bell System would deprive the regulatory agencies 
oe of their existing control of the pri-es and profits of Western. You 
“en request the Commission's views as to whether, if the defeniants are 
“ correct in these statezents, divestiture of Western would have a signif- 
- icamt effect upon the exercise of their fumctions by the regulatory 
: The operations of Western, including its prices and profits, 
thority. Nevertheless, telephone regulatory authorities have the power 
* which is inherent in their rete-making functions, to safeguard the 
se public against possible abuses in the prices established for Western's 
: sales to ite affiliated telephone operating companies. Because of the 
= absence of “arme-length dealing” between Western and the Bell Systen 
telephone companies, the latter companies, when called upon to do so, 
— have the burden of demonstrating that their payments to Western are 
aes reasomable. To the extent thet such payments are determined to be ax- 
cessive, the regulatory agency in fixirg reasomable telephone rates, 
may wake appropriate disallowances in tue amounts claimed by the tele- 
phone companies es allowable investme.t and expenses. 
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Tn addition to the powers itherent in the rete-fixing process : 
to eafeguard against abuse in the pri-es charged by Western to affili- * 
ested companies, regulatory agencies bave varying types of statutory 
powers designed to provide additional safeguards. For example, certain — . 
state commissions have authority to pass upon the propriety of contracts oe 
entered into by telephone companies with affiliated mamifecturing and ; 


ené conditions of which are fomd to ‘« in conflict with the public 
interest. This comission is expowered to require Western, in its cagec- 
ity as an affiliate of telephone companies subject to our jurisdiction, 
to file prescribed reports with respect to its operations and to furn- 
ish full ead complete information wit: respect to matters affecting 
performance of the Cammission's regulstary respomsibilities. Also, 
our euthority over the accoumt!:, perfarmed by telephome companies 
ject to our jurisdiction, the Cagzissinn may take appropriate meas- 3 
to require a Bell System telepione company to eliminate from its 
ts any amounts recorded therein shich represent excessive pay~ 
ments by the company to Western. 


view of the foregoing, it would appear that adequate 
regulatory authorities to deal with the matter of <i 
profits, insofar as toey may affect the invest- : 

ena expenses of affiliated operating telephome companies. This i 
Commission, in cooperation wita the Metional Associstion of Railroad 

end Utilities Commissicoers, jaimtiy undertook, in preliminary 


RE 


need for a more comprehensive investizstios of Western's costs, ac- 

counting procedures and prices. Tais study, which was the sudject of 
en extensive report in 1945, reviewed selected phases of Western's 

Operetions. Supplemental summary reports op Western's opereting re- 
sults have been prepared annually since that time. We believe that 

these studies have deen instrumental, st least in‘ part, in bringing Es 
about substeatial reductions by Western in its prices charged to the 

telephone companies of the Bell Systan. 


In the event that Wester: were divested by ABM, the reason-. 


eervicing companies and to disapprove acy such contracts, the terms 3 
5, 
to 
pon stady of Western's profits end ecoomting procedures in order to pro- : 
vide helpful information to state and Federal regilatory agencies ia 
judging the reasonableness of Wester:'s prices and to determine the ss 
i. ableness of the payments made by the Bell System telephone companies . _ 
te for equipment and services would, ic large measure, be removed as an oe 
issue im the rete-making process. In other words, to the extent that _ 
a's euch equipment and services would be from « campetitive 
the market and negotiated for entirely at “arm's length", there would be _& 
aaa no issue as to the propriety of inter-campany profits included in the _ 
~o , Prices paid therefor. Such payments would not be denied the presump- — 
: tion of reasomableness as they are unter existing arrangements. Of 
ex- 
ale- 


Tee Attorney Oeneral 


te say, however, that the regulatory agencies may aot test 
ebleness of prices paid to indepentent suppliers where there i 
@ence that thoee prices bave been establiaed through 


other questionable arrangements. 


abdd/p10C 


im Oommission Meeting 11-30-55 


approved 
Teem Bo. 3 OC Agenda 


ec Mr. Foote 


/s/ 


George C. MoConnenghey 
George C. 
Coairmen 
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z course, the prices paid for equipment and services obtained by the wtil- 
ity in en open market would comtima to be subject to scrutiny by rete- 
¥ making bodies principally from the standpaint of the necessity for, 
end prutence of, the expeptitures. ‘The prices would not and could aot, 
woder existing statutory scheme of regulation, be subject to regulatory 
scrutiny from the stemépoint of the reasonableness of the profits of 
the independent suppliers of such equipmect and services. This is act 
3 We are of the opinion t..st the powers encompassed within the 
existing Federal and state reguiat cy fresevork cen provide substantial 
ae eafeguards against possible abuses in fixing the prices of Westers for 
a equipment and services supplied to the telephone companies in the Ball 
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PORATED, and AMERICAN TELEPHONE 
anp TELEGRAPH ComMPANy, 


Defendants. 
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Aprenvix XIII—A, T. & T. 
Gnited States District Court 
wet, For tHe District or New JERSEY. 
Unirep Starss or America, g 
Plaintiff, 
v. 


> 


FINAL JUDGMENT. 


Plaintiff, United States of America, having filed its 
complaint herein on January 14, 1949; the defendants 
having appeared and filed their answer to such complaint 
denying the substantive allegations thereof ; and the parties, _ 
by their attorneys, having severally consented to the entry a 
of this Final Judgment without trial or adjudication of any 
issues of fact or law herein and without this Final Judg- 
ment constituting any evidence or admission by any party 
in respect of any such issues; ; 


Now, THEREFORE, before any testimony has been taken 
herein, and without trial or adjudication of any issue of 
fact or law herein, and upon the consent of all parties 
hereto; it is hereby 


ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 


L. 


This Court has jurisdiction of the subject matter herein 
and of all the parties hereto. The complaint states a claim 
upon which relief may be granted against each of the 


33261 O—59——24 
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defendants under Sections 1, 2 and 3 of the Act of Congress 
of July 2, 1890, entitled ‘‘An act to protect trade and com- 
merce against unlawful restraints and monopolies,’’ com- 
monly known as the Sherman Act, as amended. : 


It. 


For the purposes of this Final Judgment: 


(a) ‘‘Western’? shall mean the defendant Western 
Electric Company, Incorporated. 


(b) ‘A T & T”’ shall mean the defendant American 
Telephone and Telegraph Company. 


(c) ‘*Bell Operating Companies’’ shall mean the 22 
corporations listed in Appendix A attached to this Final 
Judgment, any other subsidiaries of the defendants 
engaged in furnishing common carrier communications ser- 
vices and the respective subsidiaries of and successors to 
each of the foregoing. 


(d) ‘‘Companies of the Bell System’’ shall mean 
A T & T, Western, their subsidiaries and the Beli Operat- 
ing Companies. 


(e) ‘‘Westrex’’ shall mean Westrex Corporation, a 
Delaware corporation. 


(f) **Patents’’ shall mean United States letters patent 


(E) (3). 


(gz) .‘*Bell System patents’’ shall mean patents owned 
@ or controlled by either of the defendants or any of their 
i _ subsidiaries, and patents on inventions made in the course 
o of their employment by employees of defendants and their 
= subsidiaries (other than employees of subsidiaries exclu- 
sively engaged in the performance of contracts with the 
= plaintiff) employed to do research, development or other 
inventive work, subject to any releases of rights to such 
employees prior to the date of this Final Judgment, and 


except for the reference to foreign patents in Section X 


. 
‘ 
; 
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shall include patents of others under which and to the 
extent to which either of the defendants or any of their 
subsidiaries may have the right to grant licenses. 


(h) ‘‘Equipment’’ shall mean apparatus, systems, 
materials, supplies, machines, tools and any other product. 


(i) ‘‘Common carrier communications services’’ shall 
mean communications services and facilities, other than 
message telegram service, the charges for which are sub- 
ject to public regulation under the Communications Act of 
1934, or any amendment thereof, or would be subject to such 
regulation thereunder if such a service or facility were 
furnished in interstate commerce; and shall also include 
any communications service or facility, other than message 
telegram service, the charges for which are or become sub- 
ject to regulation under existing or future laws of any state, 
territory, or the District of Columbia, but only in the juris- 
diction or jurisdictions in which the charges for such ser- 
vice or facility are subject to regulation. 


(j) ‘‘ Associated companies’’ shall mean, as to defend- 
ants, the Companies of the Bell System, and as to any 
applicant, its subsidiaries. 


(k) ‘*Person’’ means any individual, partnership, cor- 
poration, association, firm, trustee or other legal entity. 


(1) ‘‘Message telegram service’’ shall mean the elec- 
trical transmission by a common carrier of .a message pre- 
sented to it at one of its public offices in written form or, if 
presented orally, reduced to written form by the carrier 
and delivered by the carrier to the addressee in written 
form or, if orally, by a reading of the written message by 
the carrier. 


(m) ‘*B-2 agreements’’ shall mean the license agree- 
ments dated July 1, 1932, made by either or both of the 
defendants with General Electric Company, Radio Corpo- 
ration of America, and Westinghouse Electric Corporation, 
or anv of them, and all agreements supplementary thereto, 
and ‘‘other parties to the B-2 agreements’’ shall mean said 
companies, their subsidiaries, successors and assigns. » 


188 
m- 
m- 
an 
22 
nal 
nts 
er- 
| to 
ean 
rat- 
1x 
ned 
heir 
irse 
heir 
clu- 
the 
ther 


354 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Ill. 


The provisions of this Final Judgment, applicable to 
a defendant, shall be binding upon said defendant, its 
officers, agents, servants, employees, and attorneys, and 
upon those persons in active concert or participation with 
said defendant who receive actual notice of this Final 
Judgment by personal service or otherwise. 


IV. 


(A) The defendants are each enjoined and restrained 
from commencing, and after three (3) years from the date 
of this Final Judgment from continuing, directly or indi- 
rectly, to manufacture for sale or lease any equipment 
which is of a type not sold or leased or intended to be sold 
or leased to Companies of the Bell System, for use in fur- 
nishing common carrier communications services, except 
equipment used in the manufacture or installation of equip- . 
ment which is of a type so sold or leased or intended to 
be so sold or leased; provided, however, that this Section 
shall not apply to the artificial larynx, by-products of 
reclamation of scrap, or equipment manufactured for the 
plaintiff, or for plaintiff’s prime or sub-contractors for the 
performance of contracts with plaintiff or sub-contracts 
thereunder. 


(B) After three (3) years from the date of this Final 
Judgment, the defendant Western is enjoined and restrained 
from engaging, either directly or indirectly, in any busi- 
ness not of a character or type engaged in by Western or 
its subsidiaries for Companies of the Bell System, other 
than (1) businesses in which defendant A T & T may engage 
under Section V hereof, (2) businesses in which Western 
is required to engage under this Final Judgment, and (3) 
any business SREAKES in for the veny or any agency 
thereof. 


; 
Las 
‘ 
oF 


o 
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(C) No sale of any subsidiary or assets made neces- 
sary by this Section IV need be made otherwise than at a 
fair price and on reasonable terms nor shall it be made 
except to a person approved by this Court. Defendants 
may apply to this Court for an extension of the time estab- 
lished by this Section IV, upon notice to the plaintiff, 
and such extension may be granted upon a showing of 
good cause therefor. 


The defendant A T & T is enjoined and restrained from 
engaging, either directly, or indirectly through its subsidi- 
aries other than Western and Western’s subsidiaries, in 
any business other than the furnishing of common carrier 
communications services; provided, however, that this Sec- 
tion V shall not apply to (a) furnishing services or facili- 
ties for the plaintiff or any agency thereof, (b) experiments 
for the purpose of testing or developing new common 
carrier communications services, (c) furnishing circuits to 
other communications common carriers,.(d) for a period 
of five (5) ‘years from the date of this Final Judgment, 
leasing and maintaining facilities for private communica- 
tions systems, the charges for which are not subject to 
public regulation, to persons who are lessees from defend- 
ants or their subsidiaries of such systems forty-five (45) 
days after the date of this Final Judgment, (e) directory 
advertising, (f) advice or assistance to other communica- 
tions common carriers, or (g) businesses or services inci- 
dental to the furnishing by A T & T or such subsidiaries 
of common carrier communications services. : 


Vi. 


The defendants are each enjoined and restrained from 
making or performing, directly or indirectly, any contract 
or agreement with any person whereby either defendant 
or its subsidiaries will have any right in any territory to 
act as distributor of any equipment manufactured or sold 
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by such person, or whereby such person will have any 
exclusive right in any territory to act as distributor of any 
equipment manufactured or sold by either defendant or its 
subsidiaries ; provided, however, that this Section shall not » 
prevent the defendants or their subsidiaries from buying 
any equipment for sale or lease to, or supplying any equip- 
ment to, the defendants’ associated companies or the plain- 
tiff, or prevent Westrex and its subsidiaries from acting 
as distributor to sound recording studios or outside the 
United States, nor shall this Section be deemed to prevent 
the disposition in any channels of trade of any equipment 
originally acquired for sale to defendants’ associated com- 
panies or to the plaintiff. 


VII. 


The defendants are each enjoined and restrained from 
making, performing or enforcing, directly or indirectly, any 
contract or agreement with any independent telephone 
operating company under which such company is required 
to buy any equipment from them (but’this shall not apply 
to any specific purchase order or to any specific contract 
for the purchase of operating plant), or with any purchaser 
to limit, fix or control the prices to be charged by such pur- 
chaser on the resale of any equipment. 


VIII. 


The defendants are each enjoined and restrained from 
acquiring, directly or indirectly, any person engaged in 
the manufacture, distribution or sale of equipment useful 
in furnishing common carrier communications services, 
either by acquisition of securities thereof or by acquisition 
of its assets. 

Nothing in this Section VIII shall be construed to 
prohibit: 


(a) acquisition by either defendant of all or part of the 
securities or assets of its subsidiaries; 


aye 
othe 
ae 
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(b) formation of subsidiaries by either defendant and 
the transfer thereto of assets of either or of other sub- 
sidiaries of either ; 


(c) application to this Court, upon notice to the plain- 
tiff, for permission to acquire the securities or assets of a 
person engaged in such manufacture, distribution or sale, 
which may be gran‘ed upon a showing that the effect of 
such acquisition wil. not be substantially to lessen compe- 
tition or to tend to create a monopoly. 


Ix. 


Western is ordered and directed to maintain cost 
accounting methods that conform with such accounting 
principles as may be generally accepted and that afford a 
valid basis, taking into account the magnitude and com- 
plexity of the manufacturing operations involved, for deter- 
mining the cost to Western of equipment sold to A T & T 
and Bell Operating Companies for use by them in fur- 


nishing common carrier communications services. 


x. 


(A) The defendants are each ordered and directed to 
grant or cause to be granted, to any applicant who shall 
make written application therefor at any time or from time 
to time, non-exclusive licenses under all claims of any, some 
or all existing and future Bell System patents to make, 
have made, use, lease and sell any or all equipment as 
desired by the applicant, such licenses (1) to be royalty- 
free, to persons other than the other parties to the B-2 
agreements, under all Bell System patents (other than 
patents of Teletypesetter Corporation) issued prior to 
the date of this Final Judgment, under which licenses or 
sublicensing rights were exchanged between the defendants 
and such other parties to the B-2 agreements, (2) to be at 
reasonable royalties to the other parties to the B-2 agree- 
ments under tiie aforesaid patents, except that such licenses 
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shall be royalty-free to any such other party during any 
period for which licenses granted by it to the defendants 
or either of them, of the scope and character which the 
defendants may require it to grant to them pursuant to 
this Section X (A), shall be royalty-free under all patents 
issued prior to the date of this Final Judgment under 
which, and to the extent to which, such other party or its 
associated companies may have the right to grant licenses, 
and (3) to be at reasonable royalties to all persons under 
all other existing and future Bell System patents; but upon 
condition that the applicant shall grant to defendants at 
reasonable royalties licenses to make, have made, use, lease 
and sell such equipment useful in furnishing common car- 
rier communications services and such machines, tools and 
materials useful in manufacturing or operating any such 
equipment, as defendants may then designate in writing, 
under all claims of any or all existing and future patents 
under which, and: to nn extent to which, the applicant or 
its associated companies may have the right to grant 
licenses. Except with the consent of the grantor of any 
license hereunder, no such license shall be under patents 
on inventions made more than five (5) years after the 
effective date of the license, but the applicant may make 
successive applications for licenses. Each grant of a 
license hereunder shall be for the unexpired terms of the 
patents under which such license is granted, or for such 
lesser period as the grantee shall elect, and shall include 
the right to sublicense the grantee’s associated companies 
for so long as they remain Associated companies. 

The provisions of this subsection (A) requiring the 
defendants to grant royalty-free licenses under certain 
patents shall not be deemed to constitute a finding, deter- 
mination or admission that such patents are without value 
or that the defendants are not entitled to full damages and 
an injunction in the case of infringement* of any such 
patent by any unlicensed person. 


(B) Upon receipt of a written request for a license 
under the provisions of this Section, the defendant to whom 
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such request is addressed shall advise the applicant in writ- 
ing of the royalty, if applicable, which it deems reasonable 
therefor, and also of such licenses as defendants may 
specify under subsection (A) above. If the parties are 
unable to agree within ninety (90) days upon reasonable 
royalties or any other terms, the applicant or such defend- 
ant may apply to this Court for the determination of reason- 
able royalties and other terms, and the defendants shall, 
upon filing or receipt of notice of the filing of such appli- 
cation to this Court, promptly give notice thereof to 
the plaintiff. In any such proceeding the burden of 
proof shall be on the defendant to establish the reason- 
ableness of royalties or other terms requested by it, 
and on the applicant to establish the reasonableness 
of royalties or other terms requested by the applicant. 
Pending final determination of the foregoing, the appli- 
cant or said defendant may apply to this Court to fix 
interim royalty rates and other interim terms and con- 
ditions. If this Court fixes such interim rates, terms and 
conditions, such defendant skall then tender and the appli- 
cant may then accept an agreement under which licenses 
shall be granted, in accordance with such interim determi- 
nation, providing for the periodic payment of royalties, if 
applicable, at such interim rates for any manufacture, use, 
or sale under the patents involved. If the applicant fails 
to accept such license agreement or fails to pay interim 
royalties in accordance therewith such action shall be 
grounds for the dismissal of his application. 


(C) The defendants are each enjoined and restrained 
from including in any license granted by them any restric- 
tion or condition whatsoever limiting the exercise of the 
rights granted thereby except that the license may be 
personal and non-transferable and may be conditioned on 
(1) payment of a reasonable royalty, if applicable, which 
shall be non-discriminatory as between licensees whose 
licenses are granted subsequent to the date of this Final 
Judgment, other than defendants’ associated companies, 
but the royalty provisions of agreements under which 
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licenses are exchanged and royalties are adjusted or 
eliminated to reflect a bona fide estimate of the values of 
such licenses shall not be deemed to discriminate between 
licensees, nor shall the bona fide compromise of claims for 
accrued royalty be deemed to be discriminatory, (2) sub- © 
jection, to any grant of licenses and rights by applicant to 
the defendants, of patents of any company of which appli- 
cant is a subsidiary and subsidiaries of any such company 
and of patents on inventions made in the course of their 
employment, after the effective date of the license agree- 
ment, by employees of any such company, applicant or any 
of its subsidiaries employed to do research, development or 
other inventive work, and (3) such other terms as this 
Court shall approve upon application by the defendants 
and notice to the plaintiff. If the applicant shall so request, 
any agreement in which licenses are exchanged between 
applicant and defendants shall fix a reasonable royalty for 
each license, where applicable, rather than providing for 
the adjustment or elimination of royalties. 


(D) Each license agreement executed pursuant to this 
Section X shall contain, if the licensor so requests, reason- 
able provisions requiring the licensee to keep records, sub- 
mit royalty statements and give appropriate license notices, 
and for periodic inspection of the books and records of the 
licensee by an independent auditor or any person accept- 
able to the licensee. 


(E) Each license agreement executed pursuant to this 
Section X shall provide: 


(1) That the licensee upon giving written notice to the 
licensor may cancel any such license for any specified equip- 
ment, but subject to paying accrued royalties. 


(2) If any licensee requests, that such licensee may at 
any time surrender its license under any specified patent 
or patents identified by number by written notice to the 
licensor, but subject to paying accrued royalties. If any 
licensee requests, the license agreement shall also provide 
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that upon such surrender the royalty rates shall be rene- 
gotiated if requested by the licensee in writing, and if there 
is a material difference between the reasonable value of 
the licenses granted to such licensee, including the patents 
affected by such surrender, and the reasonable value of 
such licenses without such patents, then such rates shall 
be reduced by an amount representing such difference. In 
event of disagreement whether a reduction should be 


allowed or the amount thereof, the matter may be deter- 


mined in the manner set forth in subsection (B) of this 
Section X. 


(3) If any licensee requests, a royalty-free grant of 
immunity under all foreign patents owned or controlled by 
the licensor or its subsidiaries relating to the sale or use 
abroad of equipment manufactured under the license 
granted pursuant to this Section X. 


(F) Each licensee of either defendant under a license 
agreement in effect at the date of this Final Judgment may 
cancel any licenses granted to it and its associated com- 
panies under such agreement by written notice to the 
licensor which shall terminate the obligation to pay royalty 
under the license agreement with respect to any equipment 
not manufactured, sold, leased or put into use under such 
licenses prior to such notice. Within sixty (60) days from 
the date of this Final Judgment, defendants shall mail a 
copy of the provisions of this Section X to all such existing 
licensees. 


(G) The defendants are each enjoined and restrained, 
except where this Court upon application by a defendant 
and notice to the plaintiff shall find good cause therefor, 
from directly or indirectly: 


(1) acquiring any license, grant of immunity or similar 
right under patents unless such license, grant of immunity 
or similar right shall be non-exclusive; 


(2) disposing of any patents, or rights thereunder, so. 
as to deprive defendants of the power to grant or cause to 
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be granted licenses as required under this Section X unless 
it be a condition of such disposition that the transferee 
shall observe the provisions of this Section X with respect 
to the patents and rights so acquired and shall file with this 
Court, prior to such disposition, an undertaking to this 
effect ; provided, however, that this subsection (G)(2) shall 
not be deemed to apply to (a) any transfer of patents or 
rights thereunder to the plaintiff or any agency thereof, 
or (b) a disclaimer, or a concession or other grant in inter- 
ference proceedings; or 


(3) granting or receiving any right to grant sub- 
licenses under patents except to the grantee’s associated 
companies for so long as they remain associated companies. 


XI. 


Western is ordered and directed, upon written request 
of any person, to furnish to such person a list, prepared as 
of January 1 of the year in which the request is made, of 
unexpired patents owned by either defendant or its sub- 
sidiaries, identified with the classification of the United 
States Patent Office on the date of issue of such patents. 


XII. 


The defendants are each enjoined and restrained from 
acquiring, directly or indirectly, title to any patent owned 
or controlled by any person other than Companies of the 
Bell System and employees thereof, except where this 
Court, upon application by either defendant and notice to 
the plaintiff, shall find that otherwise the defendant could 
not obtain rights under the patent or that the only terms 
upon which the defendant could obtain non-exclusive 
licenses under said patent are unreasonable, provided that 
nothing in this Section XII shall be construed to prohibit 
the acquisition of patents on inventions made by other per- 
sons pursuant to any research or development contract with 
any Company of the Bell System. 
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XIII. 


The defendant A T & T is enjoined and restrained from 
receiving from the defendant Western any payment of 
patent royalty in respect of the manufacture, lease or sale 
of equipment by Western to the Bell Operating Companies. 


XIV. 


(A) The defendants are each ordered and directed, 
upon written application at any time and from time to time, 
to furnish to any person domiciled in the United States and 
not controlled by foreign interests, licensed pursuant to 
Section X of this Final Judgment under any patents of 
either of the defendants, technical information relating to 
equipment specified in such application, to the extent and 
upon the terms hereinafter set forth. 


(B) The technical information so to be furnished shall 
be information relating to equipment manufactured by 
Western for sale or lease to Bell Operating Companies or 
A T & T for which the applicant is licensed pursuant to 
Section X of this Final Judgment, and shall consist, to the 
extent that the defendants shall have, and have the legal 
right to furnish, the same, of manufacturing drawings and 
specifications of the materials and parts comprising such 
equipment, and manufacturing drawings and specifications 
covering the assembly, wiring and acceptance test require- 
ments of such equipment. | 


(C) The defendants are each enjoined and restrained 
from including in any agreement, under which technical 
information is furnished pursuant to this Final Judgment, 
any restriction or condition whatsoever limiting the’ exer-. 
cise of the rights thereby granted to use such information, 
except that the right to use such information may be per- 
sonal and non-transferable and may be conditioned on (1) 
payment of a reasonable charge or charges which shall be 
non-discriminatory as between recipients of such informa- 
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tion pursuant to application made hereunder, other than 
defendants’ associated companies, (2) the furnishing by an 
applicant to Western, upon payment of a reasonable charge 
or charges therefor, of its own technical information of the 
character and scope of that furnished by Western, but only 
respecting equipments for which the applicant has licensed 
defendants pursuant to Section X of this Final Judgment, 
and (3) such other restrictions and conditions as this Court 
shall approve upon application by either defendant and 
notice to the plaintiff. 

Defendants’ obligation to furnish technical information 
in any case shall be subject to such restrictions as may be 
imposed at any time by any department or agency of the 
plaintiff for reasons of national security. 


(D) The reasonable charge or charges permitted by 
subsection (C) of this Section XIV shall be designed to 
reimburse the defendants or the applicant for the cost of 
gathering and reproducing the information furnished and 
for that proportion, if any, of the development expense 
that is reasonable and is properly allocable to the class of 
equipment with respect to which the information is being 
furnished. The amount by which such charge or charges 
collected by defendants shall exceed the cost of gathering 
and reproducing such information shall be credited to the 
development and related engineering expense accounts of 
Western. 


(E) Each agreement under which technical information 
is furnished pursuant to this Final Judgment shall con- 
tain, if the party furnishing such information shall so 
request, reasonable provisions requiring the recipient of 
such: information to keep records, submit statements 
respecting charges, keep such technical information confi- 
dential, and use such technical information only for manu- 
facture pursuant to the license granted to the recipient of 
such information under Section X of this Final Judgment, 
and providing for periodic inspection of the books and 
records of such recipient by an independent auditor or any 
person acceptable to such recipient. 
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n (F) A party shall not be deemed, in connection with mt 
2 the furnishing of technical information pursuant to this ie 
e Final Judgment, to have given any warranty against -_— . 
© infringement of patents of others, or any warranty of suc- , 
; cess in connection with the use of such information. _ 
t, (G) In the event of disagreement as to the amount of _ 
t the charge or charges payable under this Section XIV, the _ 
d matter may be determined in the manner set forth in sub- a 
section (B) of Section X of this Final Judgment. — 
n 
4 
xv. 
(A) The defendants are each enjoined and restrained &§ 
from making, performing, enforcing or adhering to any § ae 
4 contracts or agreements under which fields of manufacture, mee. 
f sale or distribution of any equipment are divided with F eta 
i others, provided that, subject to other provisions of this && 
Final Judgment, an exchange of non-exclusive licenses and _. 
; rights under patents, without more, between the defendants &g 
3 and others shall not be deemed to divide fields of mannu- oa 
facture, sale or distribution of equipment. | 
g (B) The defendants are each enjoined and restrained -_ 
from performing or enforcing any term or provision of 
f any contract or agreement that (1) makes exclusive any -_ 
licenses or other rights under patents, or (2) grants to one } 
party the right to sue for infringement of the patents of _ 
another party. \ 
. (C) The defendants are each enjoined and restrained a 
ft from enforcing any restriction or condition on any licenses Gg 
“ or other rights under patents granted by either of them, a 
- that (1) imposes maximum quantity or dollar limitations, _ 
g or (2) restricts sales to designated customers (except where -_ 
sales are limited to subsidiaries, under existing licenses, 
t, or to the plaintiff), or (3) restricts the price at which ; ae 
licensed equipment may be sold. 
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XVI. 


For the purpose of securing compliance with this Final 
Judgment, duly authorized representatives of the Depart- 
ment of Justice shall, upon written request of the Attorney 
General, or the Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice to the prin- 
cipal office of either defendant, be permitted (1) reasonable 
access during the office hours of said defendant to all books, 
ledgers, accounts, correspondence, memoranda and other 
records and documents in the possession or under the con- 
trol of said defendant relating to any matters contained in 
this Final Judgment and (2) subject to the reasonable 
convenience of said defendant and without restraint or 
interference from it, to interview officers or employees of 
said defendant, who may have counsel present, regarding 
such matters, and upon request said defendants shall sub- 
mit such written reports as might from time to time be 
reasonably necessary to the enforcement of this Final 
Judgment. No information obtained by the means pro- 
vided in this Section XVI shall be divulged by any rep- 
resentative of the Department of Justice to any person 
other than a duly authorized representative of such Depart- 
ment, except in the course of legal proceedings in which the 
United States is a party for the purpose of securing com- 
pliance with this Final Judgment, or as otherwise required 
by law. 


XVIT. 


Jurisdiction is retained for the purpose of enabling any 
of the parties to this Final Judgment to apply to this Court 
at any time for such further orders and directions as may 
be necessary or appropriate for the construction or carry- 
ing out of this Final Judgment, or the modification or 
termination of any of the provisions thereof or for the 
enforcement of compliance therewith or for the punishment 
of violations thereof. Upon any such application by the 
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plaintiff, the plaintiff shall be deemed to have made a 
sufficient showing of a change in circumstances warranting 
appropriate modification of this Final Judgment if it shall 
show elimination hereafter, in a substantial number of 
states, of public regulation of charges for common carrier 
communications services. 3 

Jurisdiction is further retained for the purpose of 
enabling the plaintiff to apply to this Court at any time, 
without the necessity of showing any change in circum- 
stances, for orders under this Final Judgment: 


(a) requiring sales, at non-discriminatory prices, of 
any telephone equipment manufactured by Western or its 


subsidiaries to independent telephone operating companies, 


or prohibiting or limiting sales of such equipment to such 
companies; and 


(b) requiring that any equipment manufactured by 
Western or its subsidiaries that is used by A T & T or any 
Bell Operating Company in furnishing a common carrier 
communications service, other than telephone equipment, 
shall be sold at non-discriminatory prices to any person law- 
fully engaged in furnishing such a service in competition 


with them or in furnishing message telegram service, for 
“use by such person in furnishing any such service; and 


(c) requiring that A T & T shall, and shall cause its 
subsidiaries to, continue to lease, to common carriers 


engaged in the message telegram business, on reasonable 


terms, circuits required by such carriers for use in their 
business, to the extent that such circuits shall be reasonably 
available without further construction. 


Dated: January 24, 1956 


Tuomas F’. Meanry 
United States District Judge 
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We hereby consent to the making and entry of the } 
foregoing Final Judgment: 


For the Plaintiff : 


Srantzey N. Barnes 


Epwarp A. Foorr 
W. D. Jr. 
Raymonp Dex Turo, JR. 
Attorneys for Plaintiff 


Ue 


For the Defendants: 


Prryzy, Harpin & Warp 


by Waxpron M. Wasp, 
a member of the firm 


Attorneys for the Defendants 


For the defendant American TELEPHONE AND TELEGRAPH 
Company 


Horace P. Movurton 
Its Vice President and General Counsel 


For the defendant Western Exzcrric Company, 


INCORPORATED 
Waurer L. Brown 
i” Its Vice President and General Counsel 


BE 
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APPENDIX A. 


Bell Telephone Company of Nevada : 

Illinois Bell Telephone Company 

Indiana Bell Telephone Company 

Michigan Bell Telephone Company 

New England Telephone and Telegraph Company 
New Jersey Bell Telephone Company 

New York Telephone Company 

Northwestern Bell Telephone Company 
Southern Bell Telephone and Telegraph Company 
Southwestern Bell Telephone Company 

The Bell Telephone Company of Pennsylvania 
The Chesapeake and Potomac Telephone Company 


The Chesapeake and Potomac Telephone Company of 


Maryland 


The Chesapeake and Potomac Telephone Company of 


Virginia 


The Chesapeake and Potomac Telephone Company of 


West Virginia 


The Cincinnati & Suburban Bell Telephone Company 


The Diamond State Telephone Company 


The Mountain States Telephone and Telegraph Company 


The Ohio Bell Telephone Company 
The Pacific Telephone and Telegraph Company 
The Southern New England Telephone Company 
Wisconsin Telephone Company 
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APPENDIX XIV—OIL PIPELINES 


In THE Districr Court oF THE UNITED STATES FOR THE DistRict oF COLUMBIA 


Civil Action No. 14060 


United States of America, plaintiff, v. The Atlantic Refining Company; Cities 


Service Company; Consolidated Oil Corporation; Continental Oil Company; 
Gulf Oil Corporation; Humble Oil & Refining Company; Mid-Continent Petro- 
leum Corporation; Phillips Petroleum Company; Pure Oil Company; Shell 
Union Oil Corporation; Skelly Oil Company; Socony-Vacuum Oil Company, 
Incorporated; Standard Oil Company (Indiana); Standard Oil Company 
(Kentucky) ; Standard Oil Company (New Jersey) ; The Standard Oil Com- 
pany (Ohio) ; Sun Oil Company; The Texas Company; The Texas Corpora- 
tion; Tide Water Associated Oil Company; Ajax Pipe Line Corporation; Ar- 
kansas Fuel Oil Company; Arkansas Natural Gas Corporation; Arkansas 
Pipeline Corporation; Atlantic Pipe Line Company; Buffalo Pipe Line Cor- 
poration; Carter Oil Company; Cities Service Oil Company ( Del.) ; Conti 
nental Pipe Line Company ; Detroit Southern Pipe Line Company ; Empire Gas 
¢ Fuel Company ;s Empire Pipeline Company ; Great Lakes Pipe Line Company ; 
Gulf Refining Company; Humble Pipe Line Company; International Pipe 
Line Company; Kaw Pipe Line Company ; Keystone Pipe Line Company ; Law- 
rence Pipe Line Company ; Magnolia Petroleum Company ; Magnolia Pipe Line 
Company ; Magnolia Pipe Line Company of Illinois; Middlesex Pipe Line Com- 
pany; Oklahoma Pipe Line Company; Pan American Petroleum & Transport 
Company; Pan American Pipe Line Company; Phillips Pipe Line Company; 
Plantation Pipe Line Company; Portland Pipe Line Company; Pure Oil Pipe 
Line Company (Penna.) ; Pure Transportation Company; Shell Pipe Line Cor- 
poration; Sinclair Refining Company; Sohio Pipe Line Company, South- 
eastern Pipe Line Company; Standard Oil Company of Louisiana; Standard 
Oil Company of New Jersey; Standish Pipe Line Company; Stanolind Pipe 
Line Company; The Sun Oil Line Company; Sun Oil Line Company of 
Michigan; Sun Pipe Line Company; Sun Pipe Line Company of Illinois; 
Sun Pipe Line, Inc.; Sun Transportation Company; Susquehanna Pipe Line 
Company; The Teras-Empire Pipe Line Company; The Texas-Empire Pipe 
Line Company of Teras; Teras-New Mezico Pipe Line Company; The Tevas 
Pipe Line Company ; The Tide-Water Pipe Company, Limited ; Tidal Pipe Line 
Company ; Toledo Northern Pipe Line Company; Transit and Storage Com- 
pany; Tuscarora Oil Company, Limited; United States Pipe Line Company; 
Utah Oil Refining Company; Wabash Pipe Line Company; and White Eagle 
Pipe Line Company, Inc., defendants 
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CoMPLAINT AND FINAL JUDGMENT 


COMPLAINT 
[BIA 
The United States of America, by Edward M. Curran, its attorney for the Dis- 
trict of Columbia, acting under the direction of the Attorney General, brings this 
| complaint against the above-named defendants and alleges: 
ties 1. The following defendants, hereinafter referred to as the “defendant shipper- 
ny; owners,” or “defendant common carriers,” depending upon the character of rela- 
tro- tionship of each to common carrier pipelines, are duly organized and existing 
hell under the laws of the respective States and have their principal places of busi- 
my, ness and are affiliated with other defendants as indicated in the following table: 
any 
ora- Name of corporation Abbreviated name| State of incor- | Location of principal ; 
Ar- poration place of business Be 
sas 
The Atlantic Refining Company-....-. .----| Pennsylvania...} Philadelphia, Pa, 
Cities Service Company- Cities Service... Delaware. New York, N. Y. 
Consolidated Oil New York....-. New York, N. Y. 
Gas Continental Oil Continental... ...- Delaware....... Ponca City, Okla. 
Mid-Continent Petroleum Corporation Mid-Continent....| Delaware....... Tulsa, Okla, 3 
aw- Phillips Petroleum Phillips. -......... Delaware. Bartlesville, Okla. a 
om- Shell Union Oil Corporation Delaware. New York, N. Y. 
Skelly Oil Skelly.............| Delaware... ... , Okla. 
port Rosen y- Oil Company, Incorpo- | Socony...........- New York....--. New York, N. Y. 
ny; rated. 
Standard Oil Company (Indiana) Chicago, Il. 
pe Standard Oil Company (Kentucky) Kentucky-.....- Louisville, Ky. 
/ Standard Oil Company (New Jersey)-.......| New Jersey..... New York, N. Y. 
uth- The Standard Oil Company (Ohio).........| Cleveland, Ohio, 
ar The Texas Delaware......- New York, N. Y. 
The Texas Corporation Delaware... ___- New York, N. Y. 
of Tide Water Associated Oil Tide Water...--.- New York, N. Y, 
Affiliation 
Ajax Pipe Line Corporation... Delaware......- Tulsa, Okla; 
ine Arkansas Fuel Oil Cities Service... West Virginia...| Shreveport, La. 
om- Arkansas Natural Gas Corporation Cities Service Delaware......- Shreveport, La. 
Arkansas Pipeline Corporation..............| Cities Service.....| Delaware......- Shreveport, La, 
2 Atlantic Pipe Line Company Atlantic..........- Maine... Philadelphia, Pa, 
igle Buffalo Pipe Line Corporation...........-.- Atlantic.......---. New York......| Big Flats, N. Y. 
Cities Service Oil Company (Del.)_.....--.. Cities Service Delaware........| | Bartlesville, Okla. 
Continental Pipe Line Delaware. Ponca City, Okla, 
Detroit Southern Pipe Line Company-_-..-- Michigan. ..- --| Chicago, Ill. 
Empire Gas & Fuel Cities Service Delaware_....... Jersey City, N. J. 
Empire Pipeline Company cue Service jaware........| Bartlesville, Okla, 
Mid- ontinent___- 
Great Lakes Pipe Line ‘| \Delaware........| Kansas City, Mo. 
Continental. 
Cities Service_..-. 
Gulf Refining Delaware......-- Pittsburgh, Pa. 
Humble Pipe Line Company. Texas.._........] Houston, Tex. 
International Pipe Line Company Montana........| Sunburst, Mont. 2 
- 
Kaw Pipe Line {Cit Service Tulsa, Okla, 3 
Keystone Pipe Line Company... Atlantic...........| Pennsylvania...| Philadelphia, Pa, 
Lawrence Pipe Line Company..............| Delaware. Houston, Tex. 
Magnolia Pipe Line Dallas, Tex. 
Magnolia Pipe Line Company of Illinois....| Dallas, Tex. 
Middlesex Pipe Line New Jersey.....| Trenton, N. J. 4 
Oklahoma Pipe Line Company... Oklahoma..._...| Tulsa, Okla, 
American Petroleum & Transport | Delaware. Wilmington, Del. a 
ompany. 
Pan American Pipe Line Company..-...--- Delaware....... Houston, Tex. 
Phillips Pipe Line Delaware........ Bartlesville, Okla. 
Plantation Pipe Line Atlanta, Ga. 
Portland Pipe Line Portland, Maine. 
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Name of corporation Abbreviated name | State of incor- | Location of principal 
poration place of business 
Pure Oil Pipe Line Company (Penna.).-...- Pennsylvania....| Chicago, Ill 
Shell Pipe Line Corporation................ Maryland.......; Houston, Tex. 
Sinclair Refining Company................. Consolidated ...... Maine........... New York, N. Y. 
Sohio Pipe Line Company.................- Delaware....... Cleveland, Ohio. 
Southeastern Pipe Line Company.........- {po BA }Delaware Atlanta, Ga. 
Standard Oil Company of Louisiana...-..... Louisiana....... Baton Rouge, La, 
Standard Oil Company of New Jersey..... - laware....... New York, N.Y. 
Standish Pipe Line Company...............| Phillips........... Delaware... .... Bartlesville, Okla. 
Stanolind P pe Line Company..............| Stanolind......... Maine.........-. Tulsa, Okla. 
Sun Oil Line Company of Michigan........ Michigan... ..... Detroit, Mich. 
Sun Pipe Line Company of Illinois... Chicago, Ill 
Sun Transportation Company.............- West Virginia...; Charleston, W. Va, 
Susquehanna Pipe Line Company.........-. Pennsylvania. Philadelphia, Pa. 
The Texas-Empire Pipe Line Company.... { or Delaware......- Tulsa, Okla. 
The Texas-Empire Pipe Line Company of |{Tide Water....... Delaware....... Tulsa, Okla. 
Texas. Cities Service ..... 
Texas-New Mexico Pipe Line Com Tide Water .....-. Delaware Houston, Tex 
pe pany----/) Cities Service.....|{ are------- 
Consolidated 
The Tide-Water Pipe Company, Limited...| Tide Water. Pennsylvania...| Bradford, Pa. 
Tidal Pipe Line Company.................- Tide Water......- Oklahoma....... Tulsa, Okia. 
Toledo Northern Pipe Line Company...... {Guit Chicago, Il. 
Transit and Storage Delaware. ...... Port Huron, Mich, 
Tuscarora Oil Company, Limited...........| Esso. ............- Pennsylvania-_..| Harrisb Pa. 
United Stetes Pipe Line Company. Pennsylvania. ..| Chicago, Ill. 
Utah Oil Refining Company...............- Stanolind.........) Uteh............ Salt Lake City, Utah, 
Wabash Pipe Line Company Chicago, Ml. 
White Eagle Pipe Line Company, Inc...... Socony............] Kansas.........- New York, N. Y. 


2. “Defendant common carrier” as used herein means and includes each and 
every defendant which is engaged in the business of transporting in interstate 
commerce crude oil or gasoline or other petroleum products by pipeline whether 
as a separate corporate entity, a pipeline department of one or more defendants, 
or a corporation or partnership in which a defendant, including its subsidiiaries 
and affiliiates, is entitled to participate in the net earnings of such common 


carrier. 


3. “Defendant shipper-owner” as used herein means and includes each and 
every defendant. including its subsidiaries, departments and affiliates, which 
is entitled to participate in net earnings of any defendant common carrier, where 
such defendant or any of its subsidiaries, departments or affiliates ships crude 
oil or gasoline or other petroleum products over the pipelines of any defendant 


common carrier. 


4. This action is brought under the authority of Section 3 of the Act of 
Congress known as the “Elkins Act,” approved February 19, 1903, 82 Stat. 847, 
848, U. 8. C., Title 49 Sec. 43, to enjoin the defendant common carriers from 
granting refunds, rebates, and offsets against regular tariff charges for the 
interstate transportation of property by pipeline, and from adopting and utilizing 
any scheme or device which results in the failure to observe strictly tariff rates, 
in violation of the provisions of the Interstate Commerce Act, approved Febru- 
ary 4, 1887, as amended, 24 Stat. 8379, 380, 381, U. S. C., Title 49 Sec. 6 (7), and 
the “Elkins Act,” as amended, 34 Stat. 587-9, U. 8S. C., Title 49 Sec. 41; and to 
enjoin the defendant shipper-owners from receiving refunds, rebates, and 
offsets against, and any reductions from, regular tariff charges for the interstate 
transportation of property by pipeline in violation of the provisions of the 
“Bikins Act,” as amended, and to collect from defendant shipper-owners the 
forfeitures authorized by that Act. These Acts of Congress prohibit the granting 
by a common carrier, and the receipt by a shipper, directly or indirectly, by or 
through any means or device whatsoever, of any sum of money or any other 
valuable consideration as a refund, rebate or offset against regular charges paid 
or due for interstate transportation of property, as fixed by the tariffs filed 


with the Interstate Commerce Commissi: 
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5. For a long period of time, and particularly since January 1, 1935 up to the 
date of the filing of this complaint, defendant common carriers by pipeline en- 
gaged in the interstate transportation of property, including crude oil, gaso- 
line and petroleum products, under tariffs and concurrences in tariffs duly 
filed by them with the Interstate Commerce Commission, which tariffs pre- 
scribed regular charges for the interstate transportation of such property. Dur- 
ing the above mentioned period of time the defendant shipper-owners, directly 
or indirectly, have individually. or jointly owned the greater part of the capital 
stock of the defendant common carriers and have controlled, supervised and 
dominated the management and operations of the defendant common carriers. 
Throughout said period of time the defendant shipper-owners have been and 
now are the principal shippers directly, or through their wholly owned sub- 
sidiaries, over the pipeline systems owned and controlled by them. The defend- 
ant shipper-owners have been shippers at all times over either the pipeline sys- 
tems of the defendant common carriers or the pipeline systems operated as pipe- 
line departments of their integrated organizations. The wholly owned and con-. 
trolled subsidiaries of the defendant shipper-owners which ship over the pipelines 
of the defendant common carriers are the alter ego of the controlling defend- 
ant shipper-owners and the acts of shipping over the defendant common carriers 
by such subsidiaries are in truth and in fact the acts of the defendant shipper- 
owners. 

6. During the above described period of time, the defendant shipper-owners 
have delivered directly, and through their wholly owned subsidiaries, to the de- 
fendant common carriers, at various receiving points located throughout the 
United States east of the Rocky Mountains and to other common carrier pipe- 
lines which were parties to joint interstate tariffs with defendant common car- 
riers, crude oil, gasoline and other petroleum products for interstate transpor- 
tation; such property has been transported in interstate commerce by defendant 
common carriers from receiving points in many states of the United States to and 
through those states of the United States and other states of the United States, 
and in connection with other carriers, both common and private, to points in 
those states and other states, The defendant shipper-owners directly, and 
through their wholly owned subsidiaries, paid to the defendant common carriers 
for such interstate transportation of their property tariff charges based on the 
regular tariff rates filed with the Interstate Commerce Commission for the 
transportation of such property. The wholly owned and controlled subsidiaries 
are the alter ego of the defendant shipper-owners and the payments of charges 
to the defendant common carriers by such subsidiaries were in truth and in fact 
payments by the defendant shipper-owners. In those instances where the com- 
mon carrier pipeline systems have been and are operated as a department of a 
defendant shipper-owner or its subsidiary, the regular tariff charges were cred- 
ited or paid to the common carrier pipeline department rather than to a com- 
mon carrier as a separate corporate entity. 

7. During the above described period of time the defendant common carriers 
paid or credited to the defendant shipper-owners, directly and indirectly, and 
they knowingly received and accepted sums of money and other valuable con- 
siderations which were refunds, rebates and offsets from the regular tariff 
charges paid for the transportation of such property, such tariff charges being 
fixed by the schedules of rates contained in the applicable tariffs filed with the 
Interstate Commerce Commission. These refunds, rebates and offsets were 
passed on or credited, directly or indirectly, by the defendant common carriers 
to their defendant shipper-owners under the guise of dividends and earnings, 
the ownership of stock, and the ownership and operation of the common carrier 
pipeline systems as a department by the defendant shipper-owners, being the 
means and devices which resulted in the defendant common carriers granting, 
paying, or crediting to, and the receiving by the defendant shipper-owners, of 
refunds, rebates and offsets. 

8. The ownership and operation of the defendant common carriers by the 
defendant shipper-owners has resulted in the interstate transportation of the 
property of their defendant shipper-owners at net charges which were far less 
than the regular tariff rates filed with the Interstate Commerce Commission, 
thereby nullifying the statutory requirements that all published tariff rates 
shall be strictly observed, and that no common carrier shall refund or remit in 
any manner, or by any device, any portion of the charges collected under regular 
applicable tariffs. 

%. In those instances where the defendant shipper-owners operate common 
carrier pipelines as pipeline departments of their integrated organizations, such 
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direct operation of pipelines by defendant shipper-owners is a mere substitute for 
the devices hereinbefore described. As shippers they receive and retain the dif- 
ferences between the actual costs of operation and the tariff charges paid on the 
basis of the published tariff rates for such transportation. 

Wherefore plaintiff demands: 

(1) That this Court adjudge and decree that the dividends, credits, payments, 
earnings, and other considerations of value paid, granted, or credited to the de- 
fendant shipper-owners by the defendant common: carriers and those defendants 
operating pipeline departments, and received or absorbed and retained, directly 
or indirectly, by such defendant shipper-owners under the guise of dividends, 
earnings, credits, or other benefits, in the manner hereinabove described, consti- 
tuted refunds, rebates, offsets, concessions, and discriminations against the regu- 
lar tariff charges applicable to the interstate transportation by pipeline of crude 
oil, gasoline, and other petroleum products in violation of the Interstate Com- 
merce Act and the Elkins Act; 

(2) That defendant shipper-owners be required to account for the refunds, 
rebates, and offsets received by them and to pay to plaintiff the authorized for- 
feiture of three times the total amount of money and value of other considera- 
tions found by this Court to have been illegally granted, received, absorbed by 
or credited to those defendants from their defendant common carriers, or from 
their departments operating common-carrier pipelines, as refunds, rebates, 
and offsets since January 1, 1935; 

(3) That defendant common carriers and their officers, agents, and servants 
be permanently enjoined from paying, granting, or crediting, directly or indi- 
rectly, by or through any means or device whatsoever, any refunds, rebates, and 
offsets against, and any reductions from, regular tariff charges applicable to 
the interstate transportation of crude oil, gasoline, and other petroleum products 
made over the pipelines operated by them; 

(4) That defendant shipper-owners and their officers, agents, and servants be 
permanently enjoined from soliciting, accepting, absorbing, or receiving, directly 
or indirectly, through or by any means or device whatsoever, any refunds, 
rebates, and offsets against, and any reductions from, regular tariff charges paid 
by them for the interstate transportation of crude oil, gasoline, and other petro- 
leum products over any common carrier by pipeline ; 

(5) That this Court adjudge and decree that defendant shipper-owners in 
their dual capacity of common carrier and shipper are violating the Interstate 
Commerce Act and the Elkins Act by receiving refunds, rebates, offsets, conces- 
sions, and discriminations, and by failing strictly to observe the published tariffs 
on interstate shipments of crude oil, gasoline, and other petroleum products made 
over common-carrier pipelines owned or controlled by them : 

(6) That plaintiff have such other and further relief as is just ; 

(7) That plaintiff recover its costs herein. 


UNITED STATES OF AMERICA, 
Epwarp M. Curran, 
United States Attorney for the District ‘of Columbia. 
Francis BIppLe, 
Attorney General. 
THURMOND ARNOLD, 
Assistant Attorney General. 


In THE District Court OF THE UNITED STATES FOR THE District or CoLUMBIA 
Civil Action No. 14060 


United States of America, plaintiff, v. The Atlantic Refining Company; Cities 
Service Company; Consolidated Oil Corporation; Continental Oil Company; 
Gulf Oil Corporation; Humble Oil 4 Refining Company; Mid-Continent Pe- 
troleum Corporation; Phillips Petroleum Company; Pure Oil Company; Shell 
Union Oil Corporation; Skelly Oil Company; Socony-Vacuum Oil Company, 
Incorporated; Standard Oil Company (Indiana); Standard Oil Company 
(Kentucky) ; Standard Oil Company (New Jersey) ; The Standard Oil Com- 
pany (Ohio) ; Sun Oil Company; The Texas Company; The Texas Corpora- 
tion; Tide Water Associated Oil Company; Ajaw Pipe Line Corporation; 
Arkansas Fuel Oil Company; Arkansas Natural Gas Corporation; Arkansas 
Pipeline Corporation; Atlantic Pipe Line Company; Buffalo Pipe Line Cor- 
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poration; Carter Oil Company; Cities Service Oil Company (Del.); Con- 
tinental Pipe Line Company; Detroit Southern Pipe Line Company; Empire 
Gas & Fuel Company; Empire Pipeline Company; Great Lakes Pipe Line 
Company; Gulf Refining Company; Humble Pipe Line Company; Interna- 
tional Pipe Line Company; Kaw Pipe Line Company; Keystone Pipe Line 
Company; Lawrence Pipe Line Company; Magnolia Petrolewm Company; 
Magnolia Pipe Line Company; Magnolia Pipe Line Company of Illinois; 
Middlesex Pipe Line Company; Oklahoma Pipe Line Company; Pan Ameri- 
can Petroleum & Transport Company; Pan American Pipe Line Company; 
Phillips Pipe Line Company; Plantation Pipe Line Company; Portland Pipe 
Line Company; Pure Oil Pipe Line Company ( Penna.) ; Pure Transportation 
Company ; Shell Pipe Line Corporation; Sinclair Refining Company ; Sohio Pipe 
Line Company; Southeastern Pipe Line Company; Standard Oil Company of 
Louisiana; Standard Oil Company of New Jersey; Standish Pipe Line Com- 
pany; Stanolind Pipe Line Company; The Sun Oil Line Company; Sun Oil 
Line Company of Michigan; Sun Pipe Line Company; Sun Pipe Line Company 
of Illinois; Sun Pipe Line, Inc.; Sun Transportation Company; Susquehanna 
Pipe Line Company; The Texas-Empire Pipe Line Company; The Tevras- 
Empire Pipe Line Company of Tevas ; Tewas-New Mezico Pipe Line Company; 
The Texas Pipe Line Company; The Tide-Water Pipe Company, Limited; 
Tidal Pipe Line Company; Toledo Northern Pipe Line Company; Transit and 
Storage Company; Tuscarora Oil Company, Limited; United Siates Pipe Line 
Company; Utah Oil Refining Company; Wabash Pipe Line Company; and 
White Eagle Pipe Line Company, Inc., defendants 


FINAL JUDGMENT 


The plaintiff, United States of America, having filed its complaint herein 
on December 23, 1941; all the defendants having appeared generally and sev- 
erally filed their answers to such complaint denying the substantive allegations 
thereof; all parties hereto by their respective attorneys herein having severally 
consented to the entry of this final judgment herein without trial or adjudica- 
tion of any issue of fact or law herein and without admission by any party in 
respect of any such issue and in final settlement of all claims herein in issue; 

Wherefore It Is Ordered, Adjudged, and Decreed in compromise and in final 
settlement of all money claims herein in issue, including claims for penalties, 
damages, and forfeitures, as follows: 

I, That the Court has jurisdiction of this cause of action, of the subject mat- 
ter hereof, and of all the parties hereto. 

II. For the purposes of this judgment when hereinafter used : 

“Defendant common carrier” shall mean and include each and every common 
earrier engaged in the business of transporting crude oil or gasoline or other 
petroleum products in interstate commerce by pipeline which is or may be (a) 
a defendant, or (b) the successor of a defendant, or (c) the subsidiary of a 
defendant, or (d) a pipeline department of one or more defendants, or (e) a 
corporation, some or all of whose stock is owned by a defendant, or the suc- 
cessor or subsidiary of a defendant, or (f) owned or operated in such a manner 
that a defendant, its successor or subsidiary shall be entitled to participate in its 
net earnings. 

“Shipper-owner” shall mean and include each defendant and its affiliates 
where such defendant or any of its affiliates ships crude oil or gasoline or other 
petroleum products by pipeline of any defendant common carrier and either 
the defendant or any one of its affiliates is entitled to participate in the net 
earnings of the defendant common carrier. 

“Affiliates” shall mean and include successors and subsidiaries of any de- 
fendant, the parent of any defendant, and the subsidiaries of any such parent, 
and such other persons, groups, or corporations so related as to in effect control 
or to be controlled by any defendant. 

“Petroleum products” shall not mean or include natural gas. 

III. No defendant common carrier shall credit, give, grant, or pay, directly 
or indirectly, through or by any means or device whatsoever, to any shipper- 
owner in any calendar year, commencing as of January 1, 1942, any earnings, 
dividends, sums of money or other valuable considerations derived from trans- 
portation or other common carrier services which in the aggregate is in excess 
of its share of seven percentum (7%) of the valuation of such common carrier’s 
property, if such common carrier shall have transported during said calendar 
year any crude oil, or gasoline, or other petroleum products for said shipper- 
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owner, but shall be permitted (insofar as the Interstate Commerce and Elkins 
Acts are concerned) to credit, give, grant, or pay said percentum. 

(a) Valuation as herinabove used shall mean the latest final valuation of 
each common carrier’s property owned and used for common carrier pur- 
poses as made by the Interstate Commerce Commission. To the latest final 
valuation of the commission shall be added the value of additions and better- 
ments to the common carrier property made after the date of such latest 
final valuation, and from this sum shall be deducted appropriate amounts 
for physical depreciation on, and retirements of, common carrier property, 
computed by the carrier as of the close of the next preceding year, in 
accordance with the methods used by the Interstate Commerce Commission 
in bringing valuations down to date, the classifications of property to con- 
form to the uniform system of accounts for pipelines prescribed by the 
Interstate Commerce Commission. Such valuation shall not include the 
value of the common carrier facilities acquired through the investment of 
excess earnings transferred to and withdrawn from the surplus account 
as provided in paragraph V hereof. 

(b) In event the Interstate Commerce Commission has not determined 
‘the final valuation of the property owned and used for common carrier 
purposes by any common carrier, and until such time as the Interstate 
Commerce Commission has determined the final valuation of such common 
carrier’s property, the valuation shall be determined by the common carrier 
and shall be based upon the records and accounts of the carrier kept in 
accordance with the accounting methods set forth in the Uniform System of 
Accounts for Pipe Lines prescribed by the Interstate Commerce Commis- 
sion. To this determination of valuation by the common carrier shall be 
added the value of additions and betterments to the common carrier prop- 
erty made after the date of such determination, and from this sum shall 
be deducted appropriate amounts for physical depreciation on, and retire- 
ments of, common carrier property, computed as of the close of the next 
preceding year, in accordance with the Uniform System of Accounts for 
Pipe Lines prescribed by the Interstate Commerce Commission. Such de 
termination of valuation shall not include the value of the common carrier 
facilities acquired through the investment of excess earnings transferred 
to and withdrawn from the surplus account, as provided in paragraph 
V hereof. 

(c) Any amounts permitted to be credited, granted, paid or given dur- 
ing any calendar year as hereinabove provided, if earned and withheld, 
may be credited, granted, paid or given at any time thereafter in addition 
to credits and payments permitted during such subsequent years, unless 
(i) such earned and withheld sums shall have been invested in common 
carrier facilities and (ii) included in valuation as above defined. 

(d) Any amounts permitted to be credited, granted, paid or given 
during any calendar year as hereinbefore provided, if not earned, may 
be credited, granted, paid or given within any one or more of the next 
succeeding three years, in addition to credits and payments permitted 
during each such subsequent year. 

IV. No shipper-owner shall solicit, accept or receive, directly or indirectly, 
through or by any means or device whatsoever, from any defendant common 
carrier any sums of money or other valuable considerations which said defend- 
ant common carrier is prohibited from granting, crediting, paying, or giving 
by the provisions of paragraph IIT hereof. 

V. Commencing January 1, 1942, each defendant common carrier shall 
retain (except as hereinafter provided) net earnings derived from transporta- 
tion or other common carrier services in excess of the amounts permitted to 
be credited, granted, paid or given by paragraph III hereof and transfer such 
excess earnings to the surplus account within 90 days after the end of each 
calendar year. The said excess earnings shall be transferred to the surplus 
account as a separate item therein and in such a form as to be readily identi- 
fiable. The excess earnings thus transferred to the surplus account may be 
used by the defendant common carrier for extending existing or constructing 
or acquiring new common carrier facilities, for maintaining normal and reason- 
able working capital requirements during the current calendar year, and for 
retiring of any debt oustanding at the time of the entry of this judgment and 
decree, provided, however, that such debt or refunded debt was originally in- 
curred for the purpose of, and the proceeds thereof expended in, constructing 
or acquiring common carrier property. In case of the dissolution, sale transfer 
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or divorcement of any defendant common carrier, any retained portion of the 
surplus account may be disbursed to stockholders of the corporation which 
owns and controls the defendant common carrier at that time. 

VI. In the event a shipper-owner or defendant common carrier should know- 
ingly violate the provisions of paragraphs III or IV hereof, then and in such 
event, upon proof of such violation on hearing after notice, and in lieu of any 
and all other remedies or proceedings for the enforcement hereof, the United 
States may have judgment entered in this cause against the recipient of any 
sums, the payment of which is prohibited by this judgment, for three times the 
amount by which the sum received exceeds the amount permitted by this judg- 
ment to be granted, credited, given, or paid to such recipient. 

VII. This judgment shall not in any manner (1) limit or qualify in any way 
the right of any party to introduce in the case of United States of America v. 
American Petroleum Institute, et al., now pending in the District Court for the 
District of Columbia, or in any other proceeding, civil or criminal, brought under 
the antitrust laws, competent evidence otherwise admissible relating to the 
construction, operation, maintenance, use, or distribution of pipelines or other 
means of transportation owned, operated, or controlled by the defendants herein, 
or with respect to the investment in, valuation of, benefits derived from owner- 
ship of or interest in, or rate of return upon, said pipelines or other methods of 
transportation, or (2) limit, restrict, enlarge, or control in any way the right 
of the United States in the case of United States of America y. American Petro- 
leum Institute, et al., or in any other proceeding brought under the antitrust 
laws to obtain from the Court such relief, including sale, divorcement, or any 
other kind of rearrangement with respect to pipelines or any other means of 


- transportation now or hereafter owned, operated, or controlled by the defendants 


herein, as the Court deems proper. 

VII. Bach defendant common carrier shall render a report to the Attorney 
General of the United States not later than the 15th day of April of each year, 
showing for the preceding calendar year: the valuation used as earnings basis; 
total earnings available for distribution to owners or stockholders ; earnings, divi- 
dends, payments, or benefits credited, paid, granted, or given to all stockholders 
or owners; and amounts of money transferred to or withdrawn from the sur- 
plus retained pursuant to paragraph V hereof. 

IX. This judgment shall not be construed to restrict, limit, or enlarge any 
right, privilege, or exemption granted to any pipeline corporation or its stock- 
holders (a) by the provisions of the Act of Congress approved July 30, 1941, en- 
titled “An Act to Facilitate the Construction, Extension, or Completion of Inter- 
state Petroleum Pipe Lines related to National Defense”, or (b) by the terms of 
any proclamation of the President of the United States issued pursuant to said 
Act of July 30, 1941. 

X. The jurisdiction of this case is retained for the purpose of enabling any of 
the parties to this judgment to apply to the Court at any time for such further 
orders and directions as may be necessary or appropriate in relation to the con- 
struction of or carrying out of this judgment, for the modification hereof upon 
any ground, and for the enforcement of compliance herewith in the manner set 
forth above. No future modification hereof shall impose any liability upon any 
defendant for any act or conduct performed prior to the date of such modification, 
in excess of the liability imposed by paragraph VI hereof. 

This 23rd day of December 1941. 

Davin A. PINE, Justice. 


We hereby consent to the entry of the foregoing final judgment. 
For the Plaintiff : 
FRANCIS BIDDLE, 
Attorney General. 
THURMAN ARNOLD, 
Assistant Attorney General. 
EDWARD M. CuRRAN, 
United States Attorney. 
For the Defendants: 
CHARLES I. THOMPSON, 
R. GRANVILLE Curry, 
Attorneys for The Atlantic Refining Company, Atlantic Pipe Line 
Company, Buffalo Pipe Line Corporation, and Keystone Pipe 
Line Company. 
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GerorcE F, SHEA, 
CHARLES E. GaTELY, 
Attorneys for Cities Service Company, Empire Gas and Fuel 
Company, Arkansas Natural Gas Corporation, Cities Service 
Oil Company (Del.), Empire Pipeline Company, Arkansas Fuet 
Oil Company, and Arkansas Pipeline Corporation. 
GRATTAN T. STANFORD, 
James W, REID, 
Patrick J. HURLEY, 
RicHarp D. SowpeERr, 
Attorneys for Consolidated Oil Corporation, and Sinclair Refining 
Company. 
Dan Moopy, 
JAMES J. COSGROVE, 
G. FEELY, 
Attorneys for Continental Oil Company, Great Lakes Pipe Line 
Company, and Continental Pipe Line Company. 
WALTER D. CALDWELL, 
CLARENCE M. CHAREST, 
Arcuie D. Gray, 
Davip PRocTOR, 
JOHN E. GREEN, Jr., 
Attorneys for Gulf Oil Corporation, Gulf Refining Company, and 
Southeastern Pipe Line Company. 
E. E. Townes, 
NELSON JONES, 
HoMER HENDRICKS, 
Attorneys for Humble Oil and Refining Company, and Humble 
Pipe Line Company. 
J.C. Denton, Tulsa, Okla. 
R. H. Tulsa, Okla. 
ALBERT A. JONES, 
National Press Bldg., Wash., D. C., Attorneys for Mid-Continent 
Petroleum Corporation. 
R. Foster, 
Don EMERY, 
Covineton, BURLING, RUBLEE, ACHESON & SHORB, 


By Howarp C. WEsTWoop, 


Attorneys for Phillips Petroleum Company, Phillips Pipe Line 

Company, Standish Pipe Line Company. 
THOMAS FLETCHER, 
Ezra BRAINERD, Jr., 
Vinson, ELKINS, WEEMS, & FRANCIS, 

Atiorneys for Pure Oil Company, Pure Oil Pipe Line Company 
(Penna.), Pure Transportation Company, United States Pipe 
Line Company, Wabash Pipe Line Company, Detroit Southern 
Pipe Line Company, and Toledo Northern Pipe Line Company. 

ALVIN F. Moony, 
WILLIAM J. NEALE, 

Attorneys for Skelly Oil Company. 
GEoRGE ROGERS, 
GARDNER, MORRISON, Rocers & McGuIRE, 
Cyrus 8. GENTRY, 

Aitornéys for Shell Union Oil Corporation and Shell Pipe Line 
Corporation. 

GerorGE V. Hotton, 
H. McLEan, Jr., 

Attorneys for Socony-Vacuum Oil Company, White Eagle Pipeline 
Company, Inc., Magnolia Petroleum Company, Magnolia Pipe- 
line Company, and Magnolia Pipeline Company of Illinois. 

BUELL F. Jones, 
Louis G. CALDWELL, 
Attorneys for Standard Oil Company (Indiana). 
DONALD CAMPBELL, 
Louis G. CALDWELL, 
Attorneys for Stanolind Pipe Line Company. 
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Burton W. MUSSER, 
Louis G. CALDWELL, 
Attorneys for Utah Oil sain Company. 
Tuomas SUNDERLAND, 
Louis G. CALDWELL, 
Attorneys for Pan American Petroleum and Transport Company, 
and Pan American Pipe Line Company. 
CHARLES G. MIDDLETON, 
CaRROLL L. BEEDY, 
WARREN MAGEE, 
Attorneys for Standard Oil Company (Kentucky). 
CovINGTON, BuRLING, RuBLEE, ACHESON & SHORB, 

Attorneys for Standard Oil Company (New Jersey), Carter Oil 
Company, Tuscarora Oil Company, Litd., Plantation Pipe Line 
Company, Portland Pipe Line Company, Transit and Storage 
Company, Oklahoma Pipe Line Company, Standard Oil Com- 
pany of Louisiana, and Standard Oil Company of New Jersey. 

A. MCAFEE, 
Assot P. MILLs, 

Attorneys for The Standard Oil Company (an Ohio Corporation), 

and Sohio Pipe Line Company. 
JOHN F. GREENEY, 
Peprer Boprne SToKes & ScHOOoH, 
Morrett & ROTH, 

Attorneys for Sun Oil Company, Sun Pipe Line Company, 
Sun Pipe Line Company of Illinois, Susquehanna Pipe Line 
Company, Middlesex Pipe Line Company, The Sun Oil Line 
Company, Sun Pipe Line, Inc., and Sun Oil Line Company of 
Michigan. 

Harry T. KLEIN, 
Grorce W. Ray, Jr., 
J. NEALE, 

Attorneys for The Texas Corporation, International Pipe Line 
Company, Kaw Pipe Line Company, Lawrence Pipe Line Com- 
pany, The Texas Company (Delaware), The Texas-Empire Pipe 
Line Company, The Texas-Empire Pipe Line Company of Texas, 
Texas-New Mezico Pipe Line Company, and The Texas Pipe 
Line Company. 

JosePH P. TUMULTY, JY., 
TumMuLty & TUMULTY, 
Attorneys for Tide Water Associated Oil Company, The Tide- 
Water Pipe Company, Ltd., and Tidal Pipe Line Company. 
A. MCAFEE, 
Asgot P. MILLs, 
Attorneys for Ajaw Pipe Line Corporation. 
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